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PREFACE

This report covers seven claims in Muriwhenua, the country’s most northerly
district.” As depicted in figure 1, its southern end is fixed by a line from
Whangape Harbour in the west to north of Whangaroa in the east, following the
Maungataniwha Range. Since Maori hapu or tribes were not generally defined by
land boundaries in the manner of states, and were mobile, this boundary is
chosen for reasons of geography only. There are hapu with customary interests
on either side of this division but, over the several vears of the Tribunal’s
hearings, no one contended that the overlaps need affect this report or the
disposal of the claims.

It substantially assisted the Tribunal’s progress that, throughout the
proceedings on land, fish, and other matters, from 1986 to the closing addresses
on the first part of the land claim in 1994, all but one of the claims were
represented through a single body, the Runanga o Muriwhenua. The runanga
arranged research and legal representation for all claims for the principal hapu
aggregations of Ngati Kuri, Te Aupouri, and Ngai Takoto on the northemn
peninsula, Te Rarawa in the west and Ngati Kahu of the central area around
Doubtless Bay. Only one claim was outside this arrangement, Owing to their
distinctive experiences, Ngati Kahu o Whangaroa were heard separately in
respect of lands east of Mangonui harbour The six principal groupings
mentioned covered all the claims made to the Tribunal, although within or related
to those umbrella groups are other hapu that have customary associations with
the area.

The location of the various groups as shown in figure I is approximate only.
Becaunse of the past mobility and varying fortunes of the hapu over time, hapu
locations and the extent of their influence have regularly changed and
relationships are so close it is overly pedantic to divide them. For the purposes of
the history that this report describes, it is necessary to show only the main areas
of influence for the larger hapu groupings.

It is not assumed, however, that the coordination under the Runanga o
Muriwhenua still applies. It may do, but in 1996 the Tribunal received notices
indicating that some sections of Ngati Kuri, Ngati Kahu, Ngai Takoto, and Te
Rarawa, and also the Murupaenga whanau, now seek to be represented
independently.” They and the runanga have yet to be heard on these matters.

1. In addition, there is a number of specific ciaims relating to pasticular lands or contemporary policies
that are not covered in this report. The full list of ali claims in Muriwhenuz is set out in appendix t1.

2. See notices of 2g Febmary 1996 (paper 2.128) and 17 Qctober 1996 {paper 2.1335), the amendment to
Te Rarawa claim Wai 128 of 10 May 1996, Ngati Kur claim Wai 633 of 2 September 1996, and Ngai
‘Takoto claim Wai 613 of 16 July 1996
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PREFACE

When the claims were first brought to hearing, as long ago as 1986, the
historical land claims were adjourned when the claimants sought urgent hearings
in relation to certain contemporary events. The first was the intended transfer of
Crown assets to various State-owned enterprises, which, the claimants said,
would prejudice the chances of recovery against the Crown if claims were
proven. The Tribunal reported on that matter and eventually, after court
proceedings and the involvement of other tribes, a protective scheme was settled
on a national basis. The second was the Government’s proposed allocation of fish
quota. In a test case for all Maori, the claimants were diverted to lengthy
proceedings on the nature of the Muriwhenua fisheries. The outcome, again, was
a report followed by a national settlement. The third related to the Mangonui
sewerage scheme, on which the Tribunal reported in 1988. The Tribunal was then
diverted 10 other business, and it was not until later that a reconstituted Tribunal
returned to consider the land clamms.

At the first hearings, in 1986, the claimants contended that the Crown’s Treaty
of Waitangi promise to protect Maori interests could not have been upheld when
Muriwhenua Maori had been so deprived of land as to be poverty-stricken soon
after European settlement began. No one was certain how that had come about,
but the claimants contended the result spoke so amply for itself that the Crown
should lock into the matter and advise. As this report explains, we have
sympathy for that view. There is sound judicial opinion that the Crown has a
legal responsibility to establish the validity of its extinguishment of native title,
and a Treaty responsibility to show the steps taken to protect Maori interests in
the process. However, the Tribunal itself, as constituted under the Treaty of
Waitangi Act, has an independent research capacity to ensure a full examination
of all matters and, accordingly, the Tribunal commissioned Dr Rigby and Mr
Koning to provide an historical report.’

The scope of the claims became apparent as research was presented and the
historical events unfolded. Such were the issues, however, it was felt that the
claims would not be well managed without dividing the historical field. As most
of the Muriwhenua land had passed from Maori ownership by 1865, when the
Native Land Court heralded a new administrative order, it was decided to limit
the initial inquiry to causes of action or to policies complained of that were
established before that date. This division could not be enforced with undue
rigidity, however, and the inquiry proceeded beyond 1865 to determine the final
outcome of policies previously in place.

Although the issues did not become apparent until the research had
progressed, the Tribunal did not require the filing of further claim particulars.
Instead, prior to the closing addresses, the issues were determined from the data
then to hand. The Tribunal’s statement of the issues is printed as appendix I.

3. See Rigby and Koning, ‘Muriwhenua Land Claim: A Preliminary Report on the Historical Evidence’
{doc AT}
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Figure 1: Muriwhenua; principal hapu and current marae

It was further decided to report no more than our findings of fact and
interpretation, and, if it appeared the case at this stage was well founded, to
assess the situation before proceeding further. The Tribunal is satisfied that the
claims to 1865 are well founded and that the consequences have been such that
recommendations for the transfer of substantial assets, to be effected as soon as
practicable, would be appropriate. Those interested will now be heard on
whether the Tribunal should proceed to consider recommendations for relief, or
whether, instead, negotiations will be sought, or the inquiry continued into post-
1865 matters. Already some research has been done, and evidence given, on the
later period.

xxi
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PREFACE

The Taemaro claim relates to Ngati Kahu o Whangaroa and lands east of
Mangonui harbour. It is included in this report as it is part of the same district and
has been affected by the same history. There are also some differences, however,
including one that the claim was limited to causes of action arising before 1865.
These differences enabled the Taemaro claim to be severed for mediation but, no
settlement being achieved, it was reinstated in the current inquiry. The Tribunal
is satisfied that the Taemaro claim is well founded, and we will now hear
claimants and the Crown on the recommendations to be made to conclude all
matters.

This report has conclusions based on evidence far too voluminous to record in
detail. A fuller summary of many aspects, by Tribunal member Professor Evelyn
Stokes, bas been relied on and is available as part of the Tribunal’s record 4 A
record of the inquiry, of the proceedings and the documents, is printed as
appendix 11 and is followed by a bibliography of texts to which the Tribunal
referred.

4. See Professor Evelyn Stokes, ‘Muriwhenua: Review of the Evidence’ (doc »2)
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CHAPTER |

OVERVIEW

Hei ahau koe e whai piringi taku ukaipo? Hel a koe ranei taua ¢ pahkuahua af? Kahore, hei
a taua tonu, paringa tal moana, tumunga tai tangata te purapura e ruia of, le reango
tangata e puta ai, puta ki te whei ao, ki te ao marama.

Is it through me that you will gain a place at my mother's breast? Is it through you that we
will be replete? No, it is only together as a single ebbing tide, a flooding tide of people that
the seed can be properly sown and the new generation can emerge into the world of light.

Muriwhenua proverb (cited by Shane Jones)

Even before British government was established in New Zealand, the pick of the
Muriwhenua land was thought to have been sold; and once British government
came it was in Muriwhenua that the first official land deed was executed. The
Muriwhenua claims involve some of the very early private and official Jand
transactions between Maon: and European: the pre-Treaty tramsactions from
1834, and the Government transactions from 1840 to 1865. They show bow
transactions posited as Jand sales by one race were contracts for long-term social
relationships for the other. They concem a people whose economy was in
jeopardy through land losses even before 1865. While most other tribes still held
their estates at that time, many, conscious of the expenences of tribes whose
lands had been settled first, had recently been to war to prevent similar losses
happening to them.

Thus the Muriwhenua hapu were at risk ftom land loss before most others. The
loss was also greater in Muriwhenua, for, once the hapu were parted from their
lands, the only available industry was in gumdigging, which was heavily
controlled and manipulated by European traders. Despite some initial prosperity,
the district showed little potential for growth once the timber was extracted and
whbaling ended. It became a depressed area and, with nearly all their usable land
gone, Muriwhenua Maori were reduced to penury, powerlessness, and,
eventually, State dependence. To this day the district has one of the worst records
of Maori social and economic disadvantage. Family cohesion has been affected,
too, as most Maori have shifted to cities like Whangarei and Auckland.

Essential to understanding the issues affecting the early land transactions is a
fact so obvious as to be easily overlooked: that at all times before, during, and
after the Jand arrangements in question, Muriwhenua Maori had their own world-
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view. They maintained a distinctive social and economic order, which had
evolved through a millennium of experience and which was settled and regularly
maintained. Accordingly, they enjoyed an independent polity and had no reason
to think that, when they entered into the transactions, those transactions should
be seen on other than Maori terms or would somehow threaten their independent
existence. Likewise, and contrary to the assumptions of some of the early
Europeans, Muriwhenua Maori had no cause 10 consider that their ancestral laws
should be abandoned. Although the hapu were later obliged to accept Western
law, their own traditions and values were not forsaken and survive today.

In the same way, their independence and freedom from outside domination
were things they could treasure. It was natural for them to assume that their own
laws and standards would continue without let or hindrance. Indeed, they knew
no other law or standards. Whatever may be said about the Treaty of Waitangi
and the proclamation of sovereignty as introducing a new legal regime, no such
regime could have been given serious thought until it could be seen to be
established in fact and to be working on the ground. Moreover, throughout the
crucial period from first contact to 1865, Maori were by far the majority
population in this district. It was their way that prevailed, and it must have
seemed to them that their arrangements with Europeans would be determined
according to no other laws and customs than their own.

The fact that Maori had their distinctive and time-honoured laws, policies, and
methods of doing business needs constant emphasis. Some historical focus on
the records of Government agents could suggest that official edicts and opinions
had more influence on Maori than they did in fact, as though Maori had no more
than blank minds awaiting intelligence. In reality, the officials who operated in
Muriwhenua were few and lacked tbe means to enforce their views. Their
influence was unlikely to have been as great as their reports to the Government
portrayed.

Indeed, there are problems with the surviving documentary record. Its one-
sided nature has hindered a bicultural understanding of the societies that existed
at the time. Further, the documentary record may be given a higher status than it
deserves. Since the authors cannot be cross-examined, their opinions may appear
more reliable than they are, and views may be perpetuated that in fact reflected
personal agendas, temporary aberrations in public opinion or individual
eccentricities. In addition, the pervasive written account presents only a
European view. The understandings, the thinkings and the arguments are
European, the chronicling of events is self-serving, and the repetition of opinions
may be confused with corroboration. The general assumption has been that the
future debate will likewise be on European terms.

Even a ‘Maori account’ may in fact represent a European understanding of a
Maori position, amounting to no more than the perception of one culture through
the lenses of another. As linguists have pointed out, translations reflect the bias
and understandings of the interpreter, not the speaker. The use of language
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equivalents, or the ascription of special meanings to words by one side alone,
expands the areas for miscommunication. ‘I sold the land,” a Maori is reported to
have said, and that may seem to be a simple translation until it is appreciated that
Maori had no word for ‘sale’.

Yet, in the past, the written account has been relied on and oral tradition has
been distrusted. What may seem from a European view to be liberties taken in
relating details over time are taken to discredit the entire Maori opinion. Thus, in
Muriwhenua tradition, the land was ‘confiscated’, but, as was often pointed out
in rejoinder, confiscation applied only to those who had taken up arms against
the Government. If the land was not technically confiscated, to Maori it still was
confiscated if it was not freely given. Whether land is taken by a trick of Western
law or through warfare, it is taken just the same. While the metaphors of oral
tradition needed to sustain messages over generations have resulted in powerful
accounts, the tradition may remain vitally honest for the inner truths conveyed.
In reviewing Muriwhenua history, therefore, our greater concern has been not
with the vagaries of oral tradition, but with the power of the written word to
entrench error and bias.'

The existence of Maori law also needs stressing in the light of official
presumptions of the time that Maori had no law worth considering, and therefore
transactions could be assessed in European terms alone. Elements of that
prejudice survive even today. Outside the academic community, it is still asked,
for example, at what point Maori understood the meaning of ‘sales’, as though,
on receipt of that intelligence, they would have ceased to act by their own
customs and blithely accept those of another country. It needs still further
emphasis because, both then and now, a little knowledge of Maori matters has
been seen as sufficient for Europeans to make large judgements on Maori affairs.
And, commonly, the presumption that indigenous culture has not survived,
despite current proof of its resilience, still influences the view that all things
should be measured in assimilationist terms. Even now, it is assumed that the age
of Maori contracts has long passed, when in fact they are still maintained.

The continuing existence of Maori law is not negated by the lack of informed
settler opinion about it. European ignorance of Maori law shows only how Maori
were expected to know the English system, while the settlers were unwilling or
unable to reciprocate; and yet the settlers had the greater opportunity to learn, for
they lived in a Maori worid. This lack of comprehension, however, was probably
due most to the settlers’ mind-set against any system but their own, and their
expectation that their initial subjection to Maori law would be temporary, lasting
only until English law could reign.

For lack of an adeguate record, no precise statement of Maori intent can be
attributed to particular transactions, but a likely position is construable from
regular Maori practices and beliefs. It is usual in all societies to interpret, even

1. For an analysis of the evidence on cross-cultural miscommunication, see Professor Evelyn Stokes,
‘Muriwhenua: Review of the Evidence', May 1996 (doc £2), ¢k 19.
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unconsciously, what people think and do according to the society’s norms. In
this case, in view of the strengths of the customary opinion about land, it would
be overly speculative to assume that land sales were intended, unless a major
change of thinking can be shown to have taken place. This is not just because
land sales were antithetical to Maori views on the relationship between land and
people, as has often been stressed. More importantly, it is because Maorn
contracts were not about transferring property but about defining relationships
between people. There appears to have been no Maori law of property transfer
entirely divorced from continuing personal responsibilities between the parties.

Most early traders and settlers, being seen to have a contribution to make to a
community, were invited by enterprising bapu leaders to join it. In the Maori
scheme, the focus was on gaining people for the tribe, and the allocation of land
was incidental. This practice of incorporating foreigners into local communities
has often been remarked upon as a Pacific phenomenon. It was accompanied by
an assumption so obvious to Maori as to require no specification: that the
arrangement endured only for so long as the newcomers, like Maori, contributed
to the community to the best of their ability and were committed to the
community’s best interests. It should be borne in mind that mana, the primary
motivator of Maori action, accrued to those who provided for the people and not
at all to those who looked after only themselves. If property rights flowed from
the arrangements, they soon ceased to flow if residence and a regular
contribution to the community were not maintained.

Such fundamenta! views on land and society were unlikely to be easily
displaced. The question is whether matters bad so changed, by the time of the
main Government purchasing between 1856 and 1865, that by then Maori must
be taken to have understood the likely consequences of a sale in Western terms.
The evidence for a change of that sort is unconvincing. Maori action remained
consistent with Maorn: custom. Conversely, it was inconsistent with European
custom. Despite changes in the form of religion, the nature of the leadership, the
protocols for trade and many other areas, Maori society remained distinctly
Maori. Behind a wealtb of new trappings, the underlying value system retained
its distinctive Maori flavour.

This is hardly surprising, though. Against several thousand Maori there was
only one resident official, with a constabulary of three, for the whole district.
There was only a handful of Europeans. There was certainly nothing to compel a
change in the Maori view. And, following nearly every so-called purchase that
the Government made before 1865, virtually no one took possession of the land.
The meaning and effect of both European government and a land sale still
existed only on paper in Muriwhenua, and were yet to be demonstrated on the
ground,

The Maori policy in Muriwhenua had been, and continued to be, the
promotion of European settlement. The purpose was still the same: to enhance
the economy and standing of tbe hapu. After the Treaty of Waitangi was signed,
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however, the pursuit of an alliance with the Governor was added to this. The
expectation appears to have been that, by this course, the status and authority of
the hapu in the district would be guaranteed, and the hapu, provided they gave
freely of their land for the Governor’s allocation, would be major beneficiaries
from European settlement. Massive land transfers were the consequence, but
they were not simply ‘sales’ in a Western sense.

For the purposes of our jurisdiction, however, the intention of the Maori party
in transacting, at this time, is not as important as the integrity of the Government
in buying. Circumstances had changed. The purchasers were no longer private
Europeans but the Government, for it was agreed in the Treaty of Waitangi that
the Government should have a monopoly on the purchase of Maori land. In
return, the Governor was obliged, and had undertaken in fact, to stand as a
protector of the Maori people and as a guardian of their interests. The importance
of such a fiduciary role could not have been overstated. Indeed, there had been
no modesty when he presented a caring father image during the discussion of the
Treaty of Waitangi. The Government knew what Maori could not have known:
‘sovereignty’ for the British meant that the British land system applied and,
under this system, the extensive alienation of land by Maori would not produce
the results Maori intended unless they kept sufficient land in reserve. it required
no special knowledge for the Government to see that this was the case. Lord
Normanby had written from London stating his instinctive concern that, without
protection, Maori would be the ‘unintentional authors of injuries to themselves’.
The matter could not have been put more simply, honestly, or forcefully.

That protection was not given, bowever. Fiduciary responsibilities and Maori
understandings were ignored in favour of a policy of total extinguishment of
native title. No matter that the policy may have been intended as benign when
first formulated, and no matter that adequate reserves may have been
contemplated, when the policy was actually applied Maori interests were indeed
very nearly extinguished totally. Maori became confined to the least fertile or the
most remote parts of the Muriwhenua territory. They became excluded from a
stake in the economic order for which they had bargained and for which, in terms
of their customs, they had given generously.

The findings focus on the following acts or omissions of the Crown:

(a) The Government’s confirmation of the pre-Treaty transactions as though
they were valid purchases. We find that the transactions did not effect,
and could not have effected, valid and binding alienations. We consider
that Maori entered into these transactions with entirely different
expectations: that the transactions imposed obligations on the settlers, of
which they ought reasonably to have been aware, but which they
generally did not fuifil,

(b) The Government’s inquiry into pre-Treaty transactions to determine
whether they should be confirmed. We find that no inquiry at all was
made in most cases, and only an ineffectual inquiry into the rest; and yet
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the Maori interest was presumed to have been extinguished in all of the
lands submitted to the Govemment’s adjudication.
The Government’s allocation to purchasers of only part of the lands they
were said to have purchased, and its retention of the surplus. We consider
that the Govermnment’s surplus land claims are unsustainable on several
counts. The assumption was that the land had been ‘sold’, whereas, in our
view, that was not the case. It was further overlooked that the transactions
were personal to the BEuropeans concerned, and neither the Government
nor anyone else could enter upon that land without the hapu’s agreement.
In addition, some reliance upon a legal theory about the Crown’s radical
title was inappropriate for the circumstances of the colony, where the
radical title was already spoken for. Moreover, the Governor’s intention
to take the surplus land had not been stated during the Treaty of Waitangi
debate when the matter was raised. Instead, the opposite impression was
given. That same impression was given also by later governors. Finally,
to be valid, the pre-Treaty transactions needed Maori affirmation. In
Muriwhenua, Maori affirmed the transactions, as they understood them
to be, on the express condition that the surplus would return to them.
The Government’s purchase of most of the remaining land. Here again,
none of the transactions was proven before an independent authority at
the time, and none can now be shown to have been intended as an
absolute sale. On the evidence, they were not. Nor was there contractual
mutuality or common design. Further, the Government was in a conflict
situation, yet no independent audit of its actions was arranged. Maori
contractual expectations of long-term benefits were known, or were
abetted, but there were no plans to provide for them. There was no
protection for Maori interests generally and, most especially, reserves
were so minimal as barely to warrant mention.
The alienation of Maori interests in the remaining Muriwhenua lands
through land tenure reform and Native Land Court operations. In earlier
reports, we have considered that land reform and the operations of the
court were inconsistent with the principles of the Treaty of Waitangi, and
prejudicial to Maori by confributing substantially to land loss, social
dislocation and political disempowerment. Our concern at this stage of
the inquiry is for the individualised Crown grants and reserves made
before 1865, as there were no grants or reserves for hapu.
The Government’s assumption that its own purchases of Maori land were
valid and fair We find that the Government did not establish at the time,
and has not shown since, that its own acquisitions were *fair and equal’,
in terms of Lord Normanby’s instructions, as it was obliged todo as a
matter of Treaty principle.

The Government, in our view, had become a judge in its own cause.
Although the royal instructions were that a Protector of Aborigines
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should watch over Government actions affecting Maori, the Protectorate
had been abolished, and at the relevant times there was no provision for
an independent audit of any kind. Moreover, the Government did not find
it necessary to prove the validity of its own purchases. Even allowing for
the destruction of some documents by fire, the Government did not keep
a proper account of its actions, or enrol in the lands and deeds register a
statement of how it came by Maori land. Maori were prejudiced, and
remain prejudiced to this day, by the lack of clear evidence concerning
the extinguishment of native title, The Government’s onus of
establishing the faimess and equity of extinguishment became replaced
by a burden on Maori to show a wrong in English legal terms. That
burden was placed on Maori, and still exists today, even though the
Government alone possessed the record of its actions and even though
Maori were without practical access to the courts. Maori were left as
supplicants to officials, who treated their petitions with small regard,
when it was the officials who should have been obliged to establish
affirmatively the justice of the Government’s claim to the land.

(g) The irregularities affecting particular transactions. These are documented
in the report and concern inadequacies in terms of land description, the
alienors’ right and title, purchase price, the information supplied, and the
process adopted.

(h) The failure to ensure that sufficient reserves were created for Maori.
Serious shortcomings in the way particular transactions were completed
may have arnounted to naught if a fair share of the land had been secured
for Maori at the time, and if, as a result, Maori had been participants in
the new economic order that the Treaty ushered in. It is clear that Maori
had expected that result and certainly, in return for the gift of settlement
rights, they were entitled to no less. It is equally clear that the royal
instructions accompanying the Treaty had required that sufficient
reserves be allocated.

In ail, the Muriwhenua claims are about the acquisition of land under a show
of judicial and administrative process. They concern Govemment programmes
instituted to relieve Maori of virtually the whole of their land, with little thought
being given to their future wellbeing or to their economic development in a new
economy. There is little difference between that and land confiscation in terrns of
outcome, for in each case the long-term economic results, the disintegration of
communities, the loss of status and political autonomy, and despair over the fact
of dispossession are much the same.

The area affected by pre-Treaty transactions was about 150,000 acres {60,705
ha), with 20,000 acres {8094 ha) passing as settler grants, 26,000 acres (10,522
ha) as surplus, and the balance being claimed by the Government through
assignments from settlers. The settlers’ claims were never proven, however, and
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in this inqutiry the right to those lands was claimed instead on the basis of certain
purchases.

By the time the pre-Treaty transactions were finalised, Maor were already
excluded from the best of the Muriwhenua land, though this may not have been
apparent to them at the time. Government purchases, which began as the pre-
Treaty transactions were finalised, accounted for a further 280,177 acres
(113,388 ha) by 1865, which left most Maori considerably compromised on
marginal lands in the most isolated parts of the district. The policy of aggressive
land-buying simply continued to roll on. By 1890, a further 75,774 acres (30,665
ha) had been acquired by the Government and there was no hapu that could be
said to have held sufficient lands for its present or future wellbeing. Even before
1865, however, in our view, Maori were effectively excluded from the economic
equation, for the lands then alienated were the most fertile, and the most strategic
in terms of the district’s future growth.

Maori were soon to learn of the gross inequities that arose from the
Government’s management of land. On the northern peninsula, for example, one
European could own as much as 68,667 acres {27,790 ha), and lease more
besides, while a whole community of Maori nearby, at Te Hapua in this instance,
had access to only 800 acres of marginal land, where living conditions were
squalid and large parts of the land were so liable to flooding as to be unusable at
certain times of the year. At no place and at no time was evidence found of an
attempt to achieve a comparabie equity in Maori and European land holdings.

Most Maori became gumdiggers, ensnared in a system of debt peonage, where
children laboured with the adults and where conditions were such that a quarter
of all infants died before reaching the age of three years. There followed forlom
attempts to farm what were clearly remote and marginal lands. Communities
disintegrated as people moved away. Social controls could not be maintained.
The Maori people in Muriwhenua became, and still are, a people at risk.

Their powerlessness after land loss was illustrated in responses to their
numerous complaints and petitions over their exclusion from the land. The
Government set the rules on which their complaints would be considered. The
Government alone possessed the relevant documentary record, and there was no
practical access to the courts for their type of grievance. The petitions and
complaints were rarely fully inquired into as a result. Blocks were presented in
the hope that the supplicants might eventually go away, or the complaints simply
disappeared into official files.

The struggle over land rights continued just the same. As late as the 1960s,
Maori were removed from lands on which they had resided for generations and
which they genuinely believed they owned. According to the Government,
however, the lands had been sold over 120 years previously. In rejoinder, Maori
challenged the Government’s rights wherever those rights seemed uncertain,
most notably with regard to Lake Tangonge, and in Supreme Court proceedings
with regard to Ninety Mile Beach. In 1975, when all else had failed, some joined
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with other Maori to carry the protest in a land march from Te Hapua to
Parliament in Wellington.

This report concludes that the claims are well founded and that
recommendations should now be made to transfer assets in recompense. These
may include binding recommendations in respect of Crown forest licensed land
and State enterprise property. However, the Tribunal wishes first to hear counsel
on a number of relevant matters. What is the proper basis for assessing relief? Is
it to calculate the areas where valid purchases have been proven to the fullest
extent, or is it to restore the hapu to a reasonable economic base? In what
circumstances may binding recommendations be made, and in whom should the
assets vest? These issues are set out in chapter 11. The Tribunal considers that
they should be addressed and that recommendations be made as soon as possible,
so that relief for Muriwhenua should not be further delayed.






CHAPTER 2

THE PEOPLE AND THE LAND

Unuhia te rito o te harakeke ket hea te komako e ko? Ki mai koe ki au, ‘He aha te mea nui
ote ao?’ Maku e ki atu, ‘He tangata, he tangata, he tangata.

Pluck out the centre of the flax bush, and where would the bellbird be? You ask, “What is the
maost important thing in the world?’ I'would reply, '"Tis people, ’tis people, 'tis people.

Muriwhenua proverb

2.5 INiTIAL ISSUES — CONFLICTING L.aws AND CONTRACTUAL
MUTUALITY

For 20 years or more before the Treaty of Waitangi, a number of Europeans had
taken up residence in Northland with varying intentions of permanency. Nearly
all were traders or missionaries. Most were based in the Bay of Islands, a centre
of early trade, but some established themselves in other parts of the ‘Far North’,
including Muriwhenua, which was the country’s most northerly district and
supported the most northerly trading port.

The position of these residents, however, was tenuous. In effect, they occupied
Maori lands at Maori will. Many were known as or called themselves ‘Pakeha
Maori’. Several had sought to bolster their positions through the execution of
certain deeds which, with varying and curious shades of literacy, bore something
of the character of Western land conveyances. With or without such deeds,
however, the residents depended upon the goodwill of their Maori benefactors to
remain in occupation. Generally, and for so long as they showed respect to
Maori, their occupancies were unchallenged.

However, when it seemed the United Kingdom would add New Zealand to its
portfolio of colonies, those residents without deeds of conveyance saw a need to
obtain them. It was presumably obvious to them that, were the annexation of
New Zealand effected, what would secure them in their possession would be not
Maori goodwill but the pleasure of the British Government -~ and the
Government was more likely to be persuaded by written proof of a purchase in
accordance with British law. A sampling of these deeds is given later to show
their character. Some were standardised forms composed by Sydney lawyers, but
these were no more intelligible, even to the literate, none the less.
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A central issue in these claims, as agreed by all counsel, is whether the
transactions amounted to permanent land alienations, for that is what the
Government later considered them to be. In this the Government relied not only
upon the written deeds, but upon the perceived affirmation of them by Maori
before the land commissioners appointed to examine them. It is necessary to
consider, however, what Maori thought they were affirming.

First and foremost, the claims concern those early transactions before the
Treaty of Waitangi was signed. The question is whether the parties were
sufficiently of one mind at the relevant tirmes for the Government to treat the
transactions as binding land sales extinguishing all Maori interests. For the
claimants it was contended that the parties were not of one mind, while the
Crown argued that both sides sufficiently understood the meaning of a sale by the
tirne the transactions were allegedly affirmed.’

For their part the claimants set out to show that Maori had a distinctive tenure
systern and a substantial culture, so antithetical to land sales that sales couid not
have been in their minds, and with a mode of business which showed that a
different result was intended. We are in substantial agreement with the tenure
systemn as summarised from the evidence by claimant counsel J Williams.?

Sadly, it was considered necessary to establish that a society in fact existed. In
the past it has been assumed that Maori so lacked civilisation that their customs
and practices were largely irrelevant, and the only substantive issue was whether
Maori had safficient opportunity to understand land sales by the settlers’ law.
Similarly, it has been assumed that Maori so lacked any form of settled authority
that the only requirement was to ask when Maori learnt of this new systera, not
whether they agreed to it. Finally, it has also been assumed that Maori shouid
have learnt rapidly, for such customs as they had were so minor by comparison
that there was little that required displacement.

Since the Tribunal has to consider not only the problems of the past but the
avoidance of them in future, at least in proven cases,* we were concerned to note
that in popular discourse many past assumptions continue to be made. It is still
asked when Maori understood the Western way as though there was no other.
Mutuality is the mental state most needed for good race relations, in our view,
just as it is for binding contracts; and the test for mutuality is mutual
comprehension and respect. It is relevant to ask at what point Europeans
understood the expectations of Maori, which were legitimate in Maori terms, or
whether Europeans understand them yet.

Accordingly, this chapter considers first the people of the land and those
aspects of their society that are pertinent to the claims. It is concluded that, like
all peoples, Maori had a profound social order, clear understandings about

1. The arguments are fully set out in counsel’s closing submissions: R. Hawke for Taemaro claimants
(docs M1, 03); ] Willizms for remaining Muriwhenna claimants (does L10, N1, N2); and M T Parker
and A Kerr for Crown (doc o1}

2. See especially doc Nt, pp 16~21

3. Sees 6(3) Treaty of Waitangi Act 1975
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authority, and established codes of conduct for keeping good relationships,
which could only have given rise to certain expectations from the transactions in
question. We also consider that those standards and practices were so well
established that they were unlikely to have been readily displaced by European
influence. We consider that the values or principles underlying those practices
are observed to this day.

The Crown did not challenge that Maori had a comprehensive and established
social order, but argued that, whatever that social order might once have been, by
the time the transactions were made, or affirmed, Maori knew the settlers’ system
and agreed to an outcome in Western terms. Accordingly, this chapter also
examines the impact of the first Europeans — the explorers, whalers, traders,
missionaries, sefttlers, and officials. It is considered that, aithough Maori and
European made superficial changes in the way they acted to accornmodate each
other, neither side substantially abandoned its own views or adequately
appreciated the other’s. To borrow a phrase from Dr Dame Joan Metge of
Muriwhenua, whose submissions substantially assisted this inquiry, Maori and
Pakeha were talking past each other; and in her view they are still talking past
each other.* While contractual mutuality was unlikely in such circumstances, we
also consider that it was not even settled whose authority applied — that is, by
whose rules the arrangements sbould be tested. Rather, that position was
assumed.

To assist parties we have sought to keep this report brief, to complete a report
rather than a judgment, as we are bound to do, and to assess issues in the context
of history, not history per se. While it would be valuable to lay out all the
argaments, opinions, and information put in by counsel, tribal spokespeople,
historians, anthropologists, and others, because of the wealth of the material and
to expose the main issues, we have not done so. For clarity, we have opted to
report mainly our conclusions, and to rely for the detail upon the record, as
indexed in the appendices, other material as referenced, Professor Stokes’s
review of evidence,® and understandings based upon our own knowledge and
experience as explained in the text. The report’s opinions on customary norms,
for example, are generalised conclusions. All societies have so many strands that
to provide a full account of the behavioural norms of any would require a book
in itself.

This chapter introduces the original occupants, the current hapu or tribes, and
the rich tapestry of their history and traditions. An account follows of certain
values that form the foundation of their law concerning their relationship to the
land, and to each other. The appearance of European explorers is then
considered, the tragic loss of a substantial population from introduced diseases,

4. YMetge and P Kinloch, Talking Past Each Other: Problems in Cross-Cultural Communication,
Wellington, Victoria University Press, 1984

5. See the preface and Professor Evelyn Stokes, ‘Muriwhenua: Review of the Evidence’, May 1906
(doc p2}
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and the consequential social reorganisation which culminated in the emergence
of a dominant leader. Panakareao was indisputably the key figure in most of the
transactions, so his policies and proposals are probably the most significant of
any. The question is whether, or how, his views were modified by the traders and
missionaries who then entered the land. Their activities also are reviewed.

2.2 ORiGINAL OCCUPATION

It appears that, by the eighteenth century, several hapu had ranged over
Muriwhenua. Some, like Aupouri and Ngati Kuri, who were once at Whangape,
diamatically changed their locations over time, and occasionally they had
communities at widely scattered places. Ngati Kuri once spread to Whangaroa,
Matauri Bay and Te Tii, and breakaway sections of the various hapu were to
move as far afield as Tauranga, Waikato, Whakatane, Gisborne, Hawke’s Bay,
Taranaki, and the South Island. We need not examine all these hapu or their
fluctuating fortunes. It is sufficient to observe that at the end of the eighteenth
century, as today, the main groups were: Ngati Kuri on the northern cape; Te
Aupouri with their principal marae now at Te Kao; Ngai Takoto of Rangaunu; Te
Rarawa, with principal aggregations in the south-west at Ahipara and Kaitaia;
Ngati Kahu of Doubtless Bay, from Karikari to Oruruy and Mangonui; and Ngati
Kahu o Whangaroa, as now called, east of Mangonui. Their locations are shown
in figure 1.

In modern times these hapu call themselves ‘iwi’, Earlier, it appears, ‘iwi’
meant simply the people of a place, as it is used in the Treaty of Waitangi to refer
to the people (or iwi) of England. However, as hapu aggregated for protection in
the nineteenth century under remote ancestral or district names common to them
all, the combined people or ‘iwi’ came to be seen as a ‘macro’ tribe. Later,
constitutent hapu used ‘iwi’ to describe themselves as well. Since this report
describes the period before 1864, it uses the words then in vogue: *hapu’ for each
tribe and ‘iwi’ for the people of Muriwhenua.

While hapu representatives recited tribal boundaries when appearing before
us, these probably reflect modern arrangements — in so far as the boundaries are
settled at all, for traditionally hapu defined themselves by genealogical descent,
and only coincidentally by the occupation of land. They had land rights of
varying kinds and intensity from occupations over time and from ancestral
associations as recorded in tribal history. Since the hapu were mobile, this made
for considerable overlaps and suggests that the key to hapu survival lay not in
maintaining state-like boundaries in the European manner, but in keeping up
their own numbers and in maintaining cordial relations with others through
whakapapa {(genealogies), marriages, adoptions, alliances, and the protocols for
paying respect. External threats made it important to remember, too, that, while
the hapu were independent, through bloodlines, shared history and location they

14
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were also part of a whole. Hapu aggregations and allegiances changed according
to the leadership of the day, to the extent that we consider the re-shaping of Maori
political units depended not on the maintenance of political boundaries, but on
personal influence and sway.

The record of prior occupation, evidenced in songs, proverbs, and stories and  The legal order
largely corroborated by modern scientific research, describes an enterprising
culture with such a treasury of knowledge and belief that its values or norms
were likely to survive the imposition of another culture. In fact they did survive.
Many speakers outlined the spiritual and legal order of Muriwhenua. That order
remains, stamped on the collective consciousness through early training by
elders at home or on marae, or in wananga, traditional teaching institutions that
have continued in the north to this day.

It is not necessary to record the detail of the traditional evidence, or indeed do  io-matua-kore
more than broadly describe it.° The people’s account started before time began,
at Matangireia, home of the first being, Jo-matua-kore, and proceeded from there
on a mental and spiritual journey through aeons. It told of an enterprising people,
pragmatic but deeply religious, so intimately tied to land, sea, and space that in
their cosmos all life forms, and phenomena like the sky, sun, wind, and rain, are
bound to them by treasured links in ancient genealogy. Maori thus see
themselves as descendants of gods, and as partners with them in a physical and
spiritual universe. As Dame Mira Szaszy put it:

we are the children of Papatuanuku, the Earth Mother, one of our divine Primal
Parents. We contend that all of Nature dertves from her — our lands, forests, rivers,
lakes and seas and all life contained therein. As such our spirituality is deep-rooted
in the earth, the lands upon which our forebears lived and died, the seas across
which they travelled and the stars which guided them to Aotearoa. They were also
physically sustained by the produce of Tane and Tangaroa. The sanctity of the
Mauri of all things was respected.’

In certain accounts some ancestors were autochthonous, but special pride  xupe
attaches to those who came in waves from Hawaiiki to inter-marry with those
here before them, the traditions they brought and the accounts of their journeys
back and forth. Kupe is thought to have been the first from Hawaiiki, landing at
the North Cape of Muriwhenua, then circumnavigating the North Island before
returning to the North on his journey home. Later, his reshaped canoe came back
under the command of Nukutawhiti; then numerous others landed at
Muriwhenua, having followed the navigational course that Kupe had fixed.
These people left a rich anthology of northern place names, describing their first
landings and subsequent adventures. The name Muriwhenua itself is from

6. A fuller description is given in doc P2, ¢h 1.

7. Mira Szaszy, ‘Evidence Presented to the Waitangi Tribunal on the Te Reo Mihi Marae, Te Hapua on the
Runanga-o-Muriwhenua Claims’, December 1987 (doc a6), p2. Tane is the progenitor of forests,
Tangaroa of fishes. Maur is an intangible quality relating to the essence or life-force of a place, person,
or thing; it is central to Maori thinking.
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Figure 2: Ancient canoe landings
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Pohurihanga of the Kurahaupo canoe, who perceived of the district as ‘land’s
end’. It is also referred to as the tip of Te Hiku o Te Ika, the tail of the great fish,
now the North Island, said to have been caught by the legendary Maui.

The voyages were described with such particularity that names were given for
each rower’s seat on Kupe's canoe, representing a millennium of detailed
corporate memory. The same accounts establish the complexity of Muriwhenua
lineages. Genealogies trace from at least 10 canoes that made landfall in the
district, as illustrated in figure 2 based on traditional accounts. They also
describe relationships with hapu throughout Aotearoa, even the South Island, as
some of the crew, or their descendants, travelled on to establish settlements
elsewhere. The main canoe landings at Muriwhenua were:

Commander Canoe Landing place
Kupe Matawhao Hokianga
Nukutawhits Ngatokimatawhaorna Hokianga

Ruanui Mamari Hokianga/Whangape
Whakatau Potiki Mahuhukiterangi Kaipara/Kawerna
Pohurihanga Kurahaupo Takapaukura
Tamatea-anki-nui Takitimu Karikari
Puhi-moana-ariki Mataatua Takou

Tumoana Tinana Hokianga/Ahipara
Te Parata Mamaru Karikari/Taipa
Moehuri/Kauri Ruakaramea Mangonui

The geographic isolation of Muriwhenua was not a barrier to maintaining
wider connections. Archaeological remains include artifacts from many distant
places. Corroboration is provided in the story of two Muriwhenua Maori taken
on board the naval ship Daedalus in 1793 who described places well beyond
their home. One of them, Tuki, drew a chart of Aotearoa which yet survives and
which, leaving aside for the moment some predictable cartographic inaccuracies,
establishes a knowledge of the entire country, and a particular knowledge of such
distant places as the greenstone valley of the South Island. It was explained that
the geographic peculiarities of Tuki’s map represent the mental image of
someone from an oral culture where home has primacy and other places fade to
distant memory. Tuki’s map, at figure 3, is complemented at figure 4 by a
computer interpretation of a modem map of New Zealand where Tuki’s home i3
in the foreground and the remaining country narrows to a compressed horizon.

The wealth of place names highlights the intensity of settlement and the
people’s intimacy with the land. It seemed, on hearing evidence, that there was a
name for every fishing ground, reef, and prominent ledge at sea, and for every
feature of the land, Waerete Norman referred to this in describing the old
Muriwhenua pathways:

Travellers in their own countryside could name its features minutely — rocks,
caves, beaches, fishing grounds, points, streams, ecling pools, patches of bush,

X7
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cultivations, swamps, rat-runs, trees, ridges, hills and mountains, even clumps of
grass — every smallest feature had its name which evoked the quality of that umique
place, and nga tupuna, the ancestors who named it or passed that way. The great
ocean served as their highway and it had no boundaries. Nga tupuna sailed their
craft across its vast expanse, putting in at its many islands and beaches and then
moving on again guided by the sun by day, and steering a course by the moon and
the myriad stars at night.

This was whenua, land, and moana, sea, sources of life for its people. Te
whenua, the land, te oneone, the very earth, and te moana, the sea, were known
intimately because people joumeyed often. War-parties, groups on seasonal
migration, trading trips, groups on their way to some event, all travelled aiong the
paths and across the great ocean and by the intemal waterways, often setting up
camp and establishing kainga as they moved through the bush and forest in search
of food and water. And if a group was driven off their lands or forced to migrate to
a new district for some reason, they lamented, singing their grief for the abandoned
home of the forefathers.

The placenames marked the land and domesticated it, fitting it for human
occupation; and just as the paths gave direction in their joumeys so too did the sea
and all the elements of nature, observed over time, form an extension of that whole,
of te a0 Maori, the Maori universe.®

The journey of Tohe, to which several witnesses referred, provided an Tohe
iliustration. Tohe was an early forebear to whom all hapu can relate. The
accounts of his journey showed how place names are stored in oral traditions and
how a single narrative could draw together people of disparate seftiements. They
illustrated the incidents that place names bring to mind, the wealth of landmarks
and navigational points along coasts, the numerous sacred and historical sites in
an area, the songs and proverbs connected to localities, the nature of the
landscape, the extent of its resources, the variety of harvesting techniques, and,
throughout, the importance of the associated spirit world.® From Tohe himself
comes Te Wharo Oneroa a Tohe, also known now as Ninety Mile Beach, which
Tohe traversed on route. The main place names from the journey of Tohe are
given in figure 5.

We should mention Maori concern when place names redolent with meaning
are threatened with obliteration through the ascription of other names of no
significance to them ~ and also, possibly, of no significance even to local Pakeha,
It is as though their own history is not important for the future. From Tasman’s
fleeting visit, a small speck in the sands of time, their old names have fallen to
others, like that which commemorates no more than the wife of the governor of
a company in Batavia, Maria Van Diemen, of no importance to the place in
question. More wisely, Batavia itself is now Djakarta. Similarly, Three Kings
Island (Manawatawhi) records the coincidence that a boat, of no relevance to that

8. Submission of Waerete Norman {doc ¢19), pp 45
9. Speakers on the journey of Tohe included Wiremu Paraone {doc c13), Ross Gregory {(doc C10),
MecCully Matiu {doc ¢11), and Waerete Norman (doc c19).
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Figure 4: Tuki’s perspective by computer

place, happened to arrive there on the celebration of the Epiphany. For the

purposes of these claims, however, such names at least serve as evidence of the

cultural bias of Europeans at that time. If they could not accept that occupied

places were likely to be already named, then presumably they would be no more

disposed to recognise a legal system of rights and obligations that had little in
common with their own.

Te Rerenga In visiting throughout Muriwhenua, the Tribunal soon learnt how ancestral

Wairia  associations with the land remain real for young and old of Muriwhenua today.

These site visits were used to explain places and events already spoken of, or to

assist those who talk more freely of the past when the landscape provides the

cues. Needless to say, numerous sacred sites were pointed to; but possibly none

was more noteworthy than Te Ara Wairua, the spirit path, and Te Rerenga
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Wairua, the final departing place for the spirits of the deceased at one of the most
northerly points. The traditions associated with those extremely sacred places are
shared with Maori throughout Aotearoa, and a reference to Te Rerenga Wairua is
rarely omitted in speeches at tangi in all parts of the country. It serves, too, as a
reminder of Maori links to the Pacific Islands and beyond. Just as Island
traditions describe the departure of spirits from westerly promontories pointing
to Asia, so also the Muriwhenua Peninsula points north, for the spirits will pass
through Hawaiiki on their way. Concerns were expressed that neither Te Ara
Wairna nor Te Rerenga Wairua is now in Maori possession or control.
Information was sought on how this land passed from Maor ownership.

2.3 CustoM, VALUES, AND LAw

2.3.1 The Maori law of relationships

Comprehension of the claims requires some appreciation of the social mores that
were likely to have influenced Maori in their transactions with Europeans.
Relevant aspects of Maori law and society are now considered, based on
academic studies, our own understandings and the evidence of tribal
spokespeople.’®

It was put to us by Dr Rigby, and by anthropologist and historian Professor
Dame Anne Salmond, that Maori law (or the Maori world) was primarily
concerned with human and divine relationships.’' Many claimants expressed the
same opinion and we see no cause to depart from it. The fundamental purpose of
Maori law was 1o maintain appropriate relationships of people to their
environment, their history and each other. In this it was by no means unique
amongst the laws of the world but the emphasis was different. There was no

10. Perspectives on the nature of traditional society and customary land law were extensively dealt with in
the context of the Te Roroa claim: see the Waitangi Tribunal, The Te Roroa Report 1992, Wellington,
Brooker and Friend Ltd, 1992, pp 4~13.

In January 1994, the Tribunal chairperson issued a paper on customary law and society to counsel
and researchers involved in Treaty of Waitangi claims. This set out some preliminary views and matters
requiring consideration in claims. An analysis of relevant literature, together with a bibliography, is
provided as an appendix to the report to the Tribanal by Tribunal member Professor Evelyn Stokes; this
is document Pz on the record. The claimants’ view of Maori Iaw was expounded at various points in
evidence by Dame Mira Szaszy, the Reverend Maor Marsden, R Edwards, R Gregory, § Jones, Dr
M Mutu (see docs A6, A7, B3, BY, €10, ©17, Fl2, 33, F25, F28, B10, K3, M3}, and by academic
commentators Dr Darne Joan Metge and Professor Dame Anne Salmond {see docs €20, 17, F13, FIg,
KI).

What constitutes ‘law’ appears to be an issue of definition. It is here assumed the proper gaestion is
whether there were values, standards, principles, or norsss 10 which the Maori community generally
subscribed for the determination of appropriate conduct. That approach seems to be favoured by
contributors to the Commission on Folk Lore and Legal Pluralism: see Commission on Folk Lore and
Legat Pluralism, Papers to the Congress at Victoria University of Wellington, 2 vols, Wellington, 1692,

11. Bamy Righy, ‘A Question of Extinguishrrent: Crown Policies and Purchases in Muriwhenua, 1850~
1865", 14 Aprit 1992 (doc Fg), pp 30, 35: Professor Anne Salmond, "Treaty Transactions: Waitangi,
Mangungu and Kaitaia, 1840°, 30 June 19g2 (doc Fig), p 58
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equivalent to the English common law whereby people could hold land without
concomitant duties to an associated community, or no parallel to the English
social order wherein large land holdings could influence one’s status in local
society. For Maori, the benefits of the lands, seas, and waterways accrued to all
of the associated community and the individual’s right of user was as a
community member. Similarly, rangatira held chiefly status but might own
nothing. It was their boast that all they had was for the people. As the proverb
went, the most important thing in the Maori world was not property but people.

Accordingly, Maori law described how people should relate to ancestors as the
upholders of old values, to the demi-gods of the environment as the providers of
life’s necesstties, to their hapu, which was the primary support system, and to
other peoples as necessary for co-existence. Precise rules were made for
respecting other people, ancestors, and deities, and genealogies were kept to
show the connections.

As Professor Dame Anne Salmond put it to us:

1t should be stressed that in 1840 in Northland, Maori were operating in a world
govemed by whakapapa (genealogical connections). Ancestors intervened in
everyday affairs, mana was understood as proceeding from the ancestor-gods and
tapu was the sign of their presence in the human world. Life was kept in balance
by the principle of utu (reciprocal exchanges), which operated in relations between
individuals, groups and ancestors.'*

The Maori feeling for the land has often been remarked on, and should need
no more elaboration than an outline of the philosophical underpinning of land-
related values. In terms of those values, it appears to us, Maori saw themselves as
users of the land rather than its owners. While their use must equate with
ownership for the purposes of English law, they saw themselves not as owning
the land but as being owned by it. They were born out of it, for the land was
Papatuanuku, the mother earth who conceived the ancestors of the Maon people.
Similarly, whenua, or land, meant also the placenta, and the people were the
tangata whenua, which term captured their view that they came from the earth’s
womb. As users of the earth’s resources rather than its owners, they were
required to propitiate the earth’s protective deities. This, coincidentally, placed a
constraint on greed.

Attachment to the land was reinforced by the stories of the land, and by a
preoccupation with the accounts of ancestors, whose admonitions and examples
provided the basis for law and a fertile field for its development. As
demonstrated to us in numerous sayings, tribal pride and landmarks were
connected and, as with other tribal societies, tribe and tribal lands were sources
of self-esteem. In all, the essential Maori value of land, as we see it, was that
lands were associated with particular communities and, save for violence, could
not pass outside the descent group. That land descends from ancestors is pivotal

12. Document £19, p 58
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2.3.1 MURIWHENUA LAND REPORT

to understanding the Maori land-tenure system. Such was the association
betwecn land and particular kin groups that to prove an interest in land, in Maori
law, people had only to say who they were. While that is not the legal position
today, the ethic is still remembered and upheld on marae.

The community’s right to land, in pure terms, was by descent from the earth of
that place, which might be seen to equate with occupation from time
immemorial. The individual’s right was different, and is generally seen as a right
of user arising from membership of the associated community — so that, for the
individual, descent alone was not enough. Descent gave a right of entry, but,
since Maori had links with many hapu and could enter any one, use rights
depended as well on residence, participation in the community and observance of
its standards. The ‘strong arm’ or ‘might is right’ view of Maori land tenure is a
misleading reduction of a complex situation.

The main right, however, lay with the community in general. As a
consequence, deceased forebears and generations to come had as much interest
in the land as any current occupier. This view, once again, compelled punctilious
observance of constraints on resource depletion.

Thus, while there existed a complex variety of individual rights to use or take
resources in different ways and at diverse times — rights that individuals regarded
as their own - the individuals’ enjoyment of any part of the district was because
they belonged to the local community. Access to that community was primarily
through descent, and then also, but less perfectly, by incorporation. There was no
right of land disposal independent of community sanction.

Peculiar to Polynesia was the recognition of associational rights, of which
there was a variety. These recognise that people have an interest in a place on
account of ancestral associations, no matter where they may now be residing.

The incorporation of outsiders was practised throughout the Pacific. People
were inciuded in the hapu who might otherwise have stood outside it. They
entered on the same terms as all members: that they should contribute to the
community and abide by its norms. The purpose was to build hapu strengths and
keep rival hapu at bay.

Incorporation was thus a characteristic of competitive societies. it applied to
descent group members as well as to outsiders. As individual Maori were mobile
and could join several hapu through their extensive kin networks, there was
competition to keep them. That continues today as tribal leaders recall old
relationships to recruit new adherents for their particular hapu.

Incorporation was also effected by marriage. There may have been more
interest in the children who held the blood line, for in a sense the spouse was
always an outsider. Even today Maozi may see the hapu as having a better interest
than parents in custody disputes.

Adoption was another method of incorporation, although a blood relationship
with the adopted person was usual and preferred. The naming of a child at birth,
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or the adoption of a new name by an adult, were further ways of securing
ongoing connections.

Whatever the means, the goal was the same. It was put to us, for example, that
Kupe secured his place in the land by sacrificing his son at a particular spring that
ran deep into the earth and emerged again at several places. More regularly, it
was said that the crew of the canoes secured a place for their descendants by
marrying local women, thus sowing their seed in the whenua.

Incorporation by land allocation has particular significance for these claims.
Land allocations to outside individuals, it seems to us, were not an alienation of
the land but the incorporation of the individuals. A rangatira who allocated land
to an individual augmented not the recipient but the community the rangatira
represented, for it was the recipient who was most obliged. The purpose was not
to elevate the individual but to build the community. We do not know of any case
where individuals held land rights entirely divorced from obligations to the jocal
COTIMURItY.

Accordingly, land allocation was not a permanent alienation of the land.
Nothing could alter the reality that it was held from the ancestral community, and
that a stranger taking land held it only by becoming part of that community. Thus
the recipients or their issue could not part with the land. If they left it, the land
remained where it had always been, with the ancestral descendants. This was no
construct of law, for to Maori it was normal or natural. No other concept was
imaginable. In Western legal terminology it might be said that, when the
recipients vacated it, the land reverted to source; to Maori, however, it had never
left ancestral tenure. Again, to secure some larger right in the community for the
recipients, marriages were usually arranged, for lineage was central to the Maori
system and marriage gave a stake in the land by ancestry. Thus the offer of wives
for settlers was not evidence of moral turpitade, as some writers have imagined,
but a way of securing them a place in the community and keeping an ongoing
relationship. _

Allocations to other hapu, as gifts made for war services or to assist hapu
driven from their territory, were different. Such groups retained their autonomy
but, until such time as their positions were ameliorated by intermarriage, they
were still obliged to acknowledge the underlying interest of the descent group by
tribute or other obeisance, according to the circumstances. 1f the group left the
district, then of course the land reverted to source, for it was not a commodity
that could be packed up and carried away. The land had necessarily to remain
with the descent group of the area.

Thus the use of land and resources assumed that the individual would
contribute substantially to the community and observe its standards and rules.
Those who failed to do so were liable to be plundered (muru). The duty to
contribute applied to all of the descent group and those incorporated into it. An
outside group given land to live on might retain its independence but was still
obliged to acknowledge the source of the land by appropriate tributes.
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2.3.2 The Maori law of values

The association of land rights and communal obligations was part of the general
system for regulating Maori behaviour. Most Maori writers agree that the system
included such concepts as whanaungatanga or kinship, arohatanga or
compassion, manaakitanga or hospitality, and utu or reciprocity. The application
of these shows how Maori law was predominantly about principles and values.
Certainly, ritual demanded precise protocols and exactitude was required in
prayers, chants, oratory, and the performance of some tasks. Rules and rituals
were substantially procedural aids to achieving specific goals, but appropriate
social behaviour was assessed by reference to desirable character traits, usually
based upon remarkable ancestral deeds.

Whanaungatanga stressed the primacy of kinship bonds in determining action
and the importance of whakapapa in establishing rights and status. Whakapapa
was the basis for hapu allegiance, for establishing that all Maori are related, and
for demonstrating the connection of Maori 1o elements of the universe.

Aroha, love or compassion, was the basis for peaceful co-existence. Aroha is
how Maori described the relationship they sought with settlers or the Governor.

Manaakitanga - generosity, care-giving, or compassion ~ was a desirable
character trait but did not necessarily equate with seiflessness, for it was mainly
about establishing one’s status and authority (or mana} by acts of kindness and
caring.”® To give generously in providing for visitors is one mana-enhancing
activity, as is evident in the word ‘manaaki’ for hospitality, as a derivative from
mana. Manaaki was given especially to those who would live or align with the
tribal group. Such people must be received and treated generously and gifts
should be presented. Thus the word ‘tuku’, to give or present, means also to
receive and entertain. Mana and manaaki and tuku are closely related concepts.

Utu concerned the maintenance of harmony and balance, and of mana. For
everything given or taken a return of some kind was required, whether that given
or taken was love, an act of kindness, property, or a life. Thus those who give
gain mana above the recipient. Those who receive must restore the balance, by
responding generously over time. It is not a case of trusting in the recipients’
goodwill, for no Maori could risk losing mana by failing to make a good
response. The giver cannot leave it at that, however. If the balance (utu) is not in
fact restored, then utu {or compensation) must be taken. Utu may be deferred but
is not forgotten. Maori mental constructs were thus invariably circular, as in their
wood carvings, not linear. Even stories were less concerned with chronology
than with behavioural patterns.

No fuller review of Maori concepts for the regulation of behaviour has been
attempted. Those above are the most important for these claims, but in addition

13. Mana as spiritual authority and power is more amply described by the late Reverend Maori Marsden:
see Maori Marsden, ‘Te Mana o Te Hiku o Te Ea’ (doc A7), and see also Maori Marsden, ‘God, Man
and Universe: A Maori View', in Te Ao Hurilmri, Michae! King (ed), Wellington, Hides Smith, 1973,
PP 191-220.
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they show how such values did not constrain change. Although custom law is
often portrayed as immutable, change was happening all the time. As Maori law
was based on values rather than a rigid set of rules, change could be readily
accommodated, provided the underlying principles were maintained. Thus, by
remaining true to its basic values, Maori cuiture was able to adopt and adapt
while retaining its essential form.'

2.3.3 The Maori law of contracts

Gift exchange, the method of trade between hapu, typifies the Maori system. ™
Maori traded widely, and Muriwhenua were no exception. Large distances were
covered to secure commodities scarce in the home area, and some days of
ceremony and feasting could be necessary to stress the importance of the
occasion and the trading relationship. Although trade was not the sole purpose of
gift exchange, the main interest for the moment is in the way the trade was
conducted. It was common, perhaps usual, for groups depositing their goods 1o
make little point of what might be given in return. The response was up to the
recipients — especially, as was also usual, if they could not respond immediately.
A delay, in whole or in part, seems to have been expected. Better than an
immediate payment was a larger reward in time.

t4. Our conclusion, that change was largely superficial and fundamental values remained intact, is made
with an awareness that much can be debated about the extent to which Maori society was affected,
modified, changed, disturbed, distupted, or improved by contact with Buropeans. At different levels,
Keith Sinclair, A History of New Zealand (Harmondsworth, Penguin Books, 1959), H M Wright, New
Zealand, 1769-1840: Early Years of Western Contact (Cambridge, Massachusetts, Harvard University
Press, 1950, and A Moorehead, The Fatal Impact; An Account of the Invasion of the South Pacific,
r767-1840 {(Harmondsworth, Penguin Books, 1968} depict Maori society as succumbing to a stronger
civilisation. Subsequent writers have seen Maori society as autonomous but with areas of merger: thus,
IM R Owens, ‘Christianity and the Maoris to 1840 New Zealand Journal of History, vol 2, no 1,
1969, pp 18~40 - as showing a basic contingity —~ J M R Owens, Prophets in the Wilderness: The
Wesleyan Mission to New Zealand, 18:18-27, Auckland, Oxford Unjversity Press, 1974, or as
incorporating change into a fraditional value scale ~ thus, Alan Ward, A Show of Justice: Racial
‘Amalgamation’ in Nineteenth Century New Zealand, Awstralian Mational University Press, 1074,
Similarly, in our view, most Europeans before 1840 were incorporated, however loosely, into a tribal
structure, as Owens contends. As we see it, however, they remained ‘European’. F A Maning was a
prime example: he lived among Maori from an early age, called himseif a ‘Pakehka Maori’, and yet his
books disciose how little he in fact knew of Maori society: see F E Maning, Old New Zealand,
Chnstchurch, Whitcombe and Tombs, 1948,

The considerable debate was honed to the Muriwhenua situation in extensive historical and other
expert opinion in this inguiry, P Wyatt {docs F17, H9, L6), C Geiringer and P Wyatt (doc ©3), and
¥ Metge (doc F13) observing the continuing influence of traditional norms; F Sinclair {docs 13, J4{a}),
A Gould {doc 14(b)), and L Head (doc F27) emphasising instead the evidence of rapid, extensive, and
purposeful change. These are substantial works and regretfully it has not been practicable to review the
many competing arguments.

15. Giftexchange as a form of trade permeated the Pacific and the Americas. The first comprehensive New
Zealand study was probably in 192¢ by Raymond Firth, Primitive Economics of the New Zealand
Maori, (see the second edition, Economics of the New Zealand Maori, Wellington, Government
Printer, 1959).
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2.3.4 MURIWHENUA LAND REPORT

Since all participants adhered to the same rules, the system worked effectively.
There was generosity in giving, but it was done in the expectation of a handsome
response in due course. There was also absolute trust that the recipients would
respond ~ failure to do so could lead to a reprisal. The visiting party was lavishly
received, in order to uphold the mana of the hosts. And, predictably, the
obligation to respond was honoured. Central to this system was the expectation
that relationships would be maintained as necessary for trade and mutual
advancerment.

In arguments put to us that Maori systems rapidly gave way to European
understandings, the ready acceptance of barter was referred to, where goods were
exchanged or money was given immediately and exchange rates were shrewdly
bargained. It appears, however, that what mattered was not the form so much as
the purpose. The delayed response of gift exchange was sensible where a major
purpose was to give the surplus of what was abundant at home in return for
scarce goods that were plentiful elsewhere — seafish for inland fowl, for example
—and where harvesting was seasonal and preserves did not keep beyond a season.
Immediate exchange was not unknown, and gift exchange was obviously
impracticable in the case of European ships that came and went, and originated
from places so distant that return visits by Maori were out of the question.

More significantly, the underlying purpose of gift exchange, as we see it, was
not to obtain goods but to secure lasting relationships with other hapu. This was
consistent with Maoni views of reciprocity. It was also important to secure an
ongoing supply. The conceptual regulator to ensure reciprocity was mana. The
more one gave, the greater one’s mana, and an unequal response meant loss of
mana. If the original gift was outdone, however, the balance of mana changed
again, so that obligations were kept current. Gift exchanges were thus repeated
time and again until the parties were so close and accepting of one another that
each could rely on the other to be generous in times of local privation, and to
expect no immediate response. This could, perhaps, be likened to a form of
insurance.

Thus, although barter is said to have replaced gift exchange when Europeans
came, in fact the principles of maintaining inter-hapu relationships through gift
exchanges continued. Although the practice now survives only in modified form,
with money regularly replacing goods, the principles of gift exchange remain in
operation, as can be seen at tribal hui, hakari, and tangihanga. It cannot be
presumed, either, that in bartering with Europeans, Maori valued only the goods
and not a personal trading relationship. There is evidence that a personal and
continuing relationship was still sought, as will be seen later.

2.3.4 Maori authority

The structure of Maori communities and the iocation of political power also need
to be examined. We consider that the political units of Maori society were the
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descent groups called hapu.’® These were groups large enough to contribute to a
fighting force, to uphold prestige in social exchanges, and to utilise resources
best harvested by communal efforts. The structure of the hapu was constantly
changing, dividing as numbers increased or fusing if, owing to war or famine,
numbers were reduced. For that reason the several hapu of a district were related,
as in Muriwhenua, and shared a sense of common history and destiny. Hapu were
characteristically autonomous in local affairs and competitive with one another,
but none the less would federate in times of trouble or to confront outside forces.
Individuals from several hapu also came together for any major expedition, from
fishing to fighting in another territory. It is not possible, therefore, to describe
distinctive hapu in black and white terms. Their structure and membership were
constantly changing, their allegiances one to another regularly shifted, they often
combined for fishing or other large-scale expeditions, they were independent yet
inter-dependent, and they were all related through a complex web of kin
networks.

Within each hapu were one or more rangatira, the leaders or chiefs.”” Since the
role of rangatira was often inflated by Europeans, who justified dealing with
‘chiefs’ by ascribing to them autocratic powers, and since this has influenced
perceptions of the rangatira role, some re-examination of their function is
necessary. As the name ‘rangatira’ implies, they brought together the strands of
a community to make a unified whole. Although rangatira were generally said to
hold their rank by lineage, in fact this was no guarantee and leadership could
readily change. Leadership appears to have depended upon a combination of
lineage and achievement, with perhaps more emphasis on the latter.

The leadership of a rangatira was said to depend on mana, a mystical quality
that showed itself in various ways. It might be in one who is fearless in war but
stoutly promotes peace, is persuasive in oratory, is lavish in entertaining and
attracts important visitors, is uninhibited in giving, is trusting of others but harsh
if offended, is punctilious in fulfilling promises, is proud but humble and, most
of ali, one who works for the people and not for personal advantage. Mana was
said to be delegated from the gods. All people had it, but some had more than
others and those with an abundance were regarded as having supernatural
capabilities. Equally, however, mana couid be lost and a rangatira could come to
an ignominious end. Rangatira in fact depended on the support of the
community, but that support, especially in times of war or need, could be total,

The concept of mana shows how Maori authority was neither centralised nor
institutionalised, and how power moved up from the people and not down from a
central authority. Accordingly, authority was not divorced from personal power
and influence. Although the necessary leadership traits were reinforced by
beliefs that mana was a divine delegation, it was unlike the English divine right

16. 1t appears that in Muriwhenua the terms “hapu’ and ‘whanan’ are used interchangeably.
r7. In Muriwhenua, the terms ‘rangatira’ and ‘kaumama’ are used interchangeably, but the preference for
*kaumatuz’ may be modern.
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of kings in that power was only partly inherited and mainly acquired. The society
was thus basically democratic and there was room for class mobility.

Although each hapu had one or several rangatira, a particularly powerful
rangatira could stand above them all and draw several hapu together as one body.
This happened extensively in Aotearoa in the early nineteenth century, following
the trauma of major population loss through unusual levels of war and disease. A
significant factor in the transactions referred to in these claims was that, shortly
before they were entered into, Muriwhenua had become dominated by one
rangatira, Nopera Panakareao, although around Mangonui there was a contest
between Panakareao and Pororua Wharekauri. Accordingly, it is necessary to
consider not only the pre-European society, but Maori society as it came to be
reshaped at the start of the nineteenth century.

2.4 EurorPEAN CONTACT AND DEMOGRAPHIC CHANGE

The same record of the occupation of Muriwhenua from immemorial time, and
the associated tapestry of history and law, tells of a large Maori population in the
eighteenth century, bigger than it is now or when the transactions complained of
were made. It is therefore important to note the dramatic loss of what could have
been some thousands of lives in the eighteenth and nineteenth centuries from
diseases introduced by Europeans. Massive depopulation may well have affected
the transactions between Maori and Europeans, especially since the Maori
population was still in serious decline at the relevant times.

The evidence of a bigger population in earlier years is partly from
archaeological studies. Excavations have disclosed throughout the district not
only large midden sites from the twelfth and thirteenth centuries, indicating long-
term habitation, but an abundant archaeological landscape consistent with dense
occupation in the centuries thereafter. It appears that the rich and varied hunting
and fishing grounds, supplemented by extensive cultivations, supported several
thousands. Figures 6 and 7 show the pa and archaeological sites in two areas,
chosen for their relative lack of developmental interference. Midden sites with
remains from distant places, including South Island greenstone and Mayor Island
(Tuhua) obsidian, are consistent with a numerous people having a network of
contacts reaching far beyond the area.

The gardens were especially large. Intermittently from Pukepoto to Te Kao,
for example, amongst a dune system with swamps and lagoons was a chain of
extensive drainage or irrigation networks.'® Such sites covered tens of hectares,
from Pukepoto to the former Lake Tangonge, on the flats around Awanui and
Waimanoni, at Motutangi and around Taumnataawhana Pa, and between Ngataki
and Te Kao. One ditch system comprised ‘a compiicated grid network [which]

18. See John Coster, “YTe Oneroa a Tohe: The Archaeclogy of Ninety Mile Beach’, February 1691 {doc ¢7),
p 18
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Figure 6: Pa sites of the northern peninsula

transported water from natural springs into a down slope out-fall’. The square or
rectangular shapes had sides 10 to 20 metres long and were probably gardens for
growing taro. John Coster noted:

The common factor in the systems appears to be their ability to either drain or
irrigate land as required. The systems at Motutangi and Taumataawhana all drain
springs at the base of semi-consolidated Holocene dunes of the Kimberley
complex which abut and overlie a mosaic of wetland soils over which the ditch
network spreads ultimately draining into a natural water course. At Motutangi and
Taumataawhana, each complex of drains is associated with a cluster of two or three
pa, indicating the social and economic importance of the gardens."

The wetland of the Kaitaia flats also retains vestiges of early agricultural ditches
like those further north. Archaeologists have speculated that these contain the
largest prehistoric drainage systems in New Zealand.

19. Ibid

31



Early expiorers
confirm

Population spread

2.4 MURIWHENUA LAND REPORT

Further evidence for a once-extensive population is found also in the accounts
of the early European explorers. Although no precise population estimates were
given, the first Europeans generally regarded the Muriwhenua population as
large, skilled, and industrious. Muriwhenua was regularly their first and last
point of call, as figure 8 shows, Visitors before 1800 included Tasman (1642),
Cook {1769), De Surville (1766), du Fresne (1772), the whalers of the William
and Ann (1791), Hanson (1792), D’Entrecasteaux (1793), and King (1793).
Thereafter a regular flow of whalers, sealers, traders, and missionaries
developed. Several of the ships’ crews left diary accounts of the country and its
inhabitants. While, arguably, some romanticised Maori to fit the ‘noble savage’
image then in vogue, they nevertheless told of substantial, well-structured
societies and of a people eager for contact and trade. Thus mention is made of
cultivations of ‘uncommon neatness and regularity’ and extending far, so that
‘the sides of the hilis were cultivated in some places to their very summits’.*
Irrigation receives a brief mention, too, as, for example, that ‘every ten paces
there are to be seen little canals for water to flow along’.** There is frequent
reference to large villages, superior building construction, the skilled
manufacture of clothes, weapons, and utensils, of canoes and sails commensurate
with a large maritime experience, and of a fishing capacity that several found
astonishing.” In all, the descriptions were consistent with a numerous and
prosperous people having an established social order.

The same evidence describes the spread of the population to all parts,
including the remote outer islands. This had added significance in some cases.
Manawatawhi (or Three Kings Island) is claimed as Maori land, for example.
The prior occupation of Ngati Kuri was stressed, and the 1sland’s alienation was
disputed. Maori occupation was confirmed by archaeological evidence of
middens, stone heaps, walls, and stone-faced terraces, suggesting extensive
living areas and perhaps some 80 hectares of gardens.” Confirmation of this
occupation was given in relatively detailed descriptions by the first European
commentators, from Tasman in 1643 to Labillardiere on board the Recherche in
1793.

Although comparative knowledge was thin in the eighteenth century, it was
further speculated that Muriwhenua was one of the most densely populated
regions. One explorer estirated some 8000 people in Oruru Valley alone. It was

20. J L Nicholas, Narrative of a Voyage to New Zealand, 2 vols, London, James Black, 1817 (reprinted
Auckland, Wilson and Horton, not dated, pp 209-210)

21. ‘Diary of Jean Roux, Ensign, Mascarin, 27 April 1772’, in 1 Ollivier, Extracts from Journals Relating
to the Visit to New Zealand in May-July 1772 of the French Ships "Mascarin® and ‘Marquis de
Castries’ under the Command of M J Marion du Fresne, Wellington, Alexander Turnbull Library,
1585,

22. Fishing capabilitics are more particularly described in the Waitangt Tribunal, Report of the Waitangi
Tribunal on the Muriwhenua Fishing Claim, Wellington, Department of Justice: Waitangi Tribunal,
1588,

23. See J Maingay, Mangonui County: Excerpt from Initial Report on Northland Archaeology, New
Zealand Historic Places Trust, Auckiand, 1986 (doc alo), and document c7.
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Source: Irwin 1985, based
on site surveys by Leahy
and Walsh 1977 for the NZ
Historic Places Trust.

B Pa
® Pits, terraces and midden

> Land above 250 feet
Land above 500 feet |\_/,!4 I
- Drifting sand Whangape “'/ .

5
LA
—

\,_/’\\// \ |
N T, G

Figure 7: Archaeological sites of Herekino and Whangape

said of this valley, near Taipa, that the pa were so close that messages could be
relayed by calling from one to the other over the many miles of its length.*

Despite such descriptive but unspecific demographic data, the orthodox Epidemics
historical opinion is that diseases introduced by the explorers and traders
wreaked havoc on the Maori population, which had no established immunity.

24. See F Keene, O Te Raki: Maori Legends of the North, 1963, p 77
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This occurred especially in places with a concentrated population. Researchers
in this inquiry estimated that the Muriwhenua population had been halved, to
about 5000 to 8000, by 1835. Some areas were almost deserted. Whatever the
uncertainties of these estimates, it is at least clear that population loss continued
through most of the nineteenth century. Major and tragic epidemics of scarlet
fever, typhoid, measles, rheumnatic fever, whooping cough, smallpox, influenza,
and pneumonta are recorded. One estirnate, not entirely reliable, gave the
population as a mere 1615 by 1878, the fall being possibly exacerbated by
ernigration to Hokianga and the Bay of Islands.™ To Maori, the reduction must
have been alarmeing. About 1878 a slow recovery began, but roortality rates were
well above the national average far into the twentieth century.

Impressionistic opinions from long-term residents also support this view. In
1868 Resident Magistrate W B White wrote:

On my first amrival, 20 years ago on paying my first visit to Ahipara, I was struck
by their numbers, their large villages and pas, occupied by a numerous population.
... Now, I regret to say, the country is almost a waste, the population dwindled to
a few hundreds.?*

The extent to which population loss affected the transactions in question,
however, is problematical. Some researchers conjectured that Maori themselves
saw the race as dying and, abandoning tradition, sold for what comforts they
could get. Such a fatalistic portrait is against the grain of most of the evidence,
which suggests, rather, that Maorn society remained competitive, dynamic, and in
control, despite losses, at all times before 1840 and for some time after as well.
We agree with Crown researchers’ views that the pre-Treaty transactions were
unlikely to have resulted from despair. It may be that their reduced nuraber could
have influenced the Maori remainder to provide more liberally for incoming
Europeans, but the more likely position is that this had little direct effect on land
deals. The major effect of depopulation at the beginning of the nineteenth
century, it appears to us, was to aggregate Maori settiements and elevate a single
leadership, as described below. That single leadership had the main effect on the
transactions, in our view.

25, G Kelly to Under-Secretary, 9 May 1878, ‘Census of the Maori Population, 1878, AJTHR, 1878, G-2,
o2, pr
26. White to Under-Secretary, Native Department, 5 September 1868, ATHR, 1868, A-4,p 36

34



THE PEOPLE AND THE LAND

0081 210J23q s1031s1A ueadoiny :§ aingdig

't

yo paddeupry
nny pue |n] N\

ajnoJua paip
pue paddelpy
inubuey
‘nied of

300D Aq udAIZ s21pj1 Ul SOWEN

O

M
sasjaLuo|y

e

05 oy 0g 02 0l 0

nqua pueq ybi
>k

Tk
w spup)sy :_G;:U N J!‘\r bi
spyerey N >
g 2

£6L1 uosueH <--—
26L1 soqung < -- --

_MJ% // 3

..x,,., £621 xneajsesanug,p < -

_—— e

stries"

ca

L uawaIg

(pauwinial
ning pue KN ejuuelg

ailn) ueA e
Xy i # on_mu

69L} |INNG op -
69L1 300D €——

£6.| uoney <@—-— 24, suseiq np uoueyy € — —

2v9) uewse| ------

‘ST s3ury 221y, .

i

39



‘Tribal warlare

Concentration of
Maoti settfemnents
at the centre

The emergence of
Panakareao

2.5 MURIWHENUA LAND REPORT

2.5 SociAL RE-ORGANISATION AND LEADERSHIP

Historians seem generally agreed that Maori warfare escalated nationally in the
late eighteenth century, starting from the more populous places in the north.
Muriwhenua illustrates this, and shows that, while the number of deaths through
war 1s not known, the combined effect of war and pestilence was to denude the
country of people. It also altered the survivors’ living patterns: people who were
once widely spread formed larger clusters in fewer areas for their own protection.
A house that stood alone, according to a Maori proverb from that period, was
food for the fire.

Previously Maori had occupied all parts of Muriwhenua, though naturally
there were more people where food resources were best. There were significant
settlement clusters around Kapowairua and Te Hapua at the tip of the main
peninsula, at Houhora, Karikari, Whangaroa, Herekino, and Whangape at other
extremities, and throughout a central band from Ahipara to Mangonui through
Kaitaia, Awanui, Rangaunu, and Oruru Valley. The location of these settlements
in relation to the physical environment at about 1800 is shown in figure 9.

War and epidemics put all hapu at risk, and it was only shortly before the
completion of the transactions in question that the population came to be
concentrated in settlements along a band from Ahipara to Tokerau (or Doubtless
Bay). Several of Ngati Kuri were regrouping at Manawatawhi and
Whangaparaoa, and many of Aupouri resided amongst Te Rarawa at Ahipara, but
most survivors were aggregating at places like Ahipara, Kaitaia, and Awanui.

The concentration of people also aided the emergence of one main leader for
the hapu as a whole. It was to be expected, in times of such dramatic change, that
Maori should rally behind a unifying figure whose leadership might presage a
return to power, prosperity, and influence. Indeed, a umque feature of early
nineteenth-century New Zealand, wracked by pestilence and the new musket
warfare, was the emergence of pre-eminent Maori leaders for most major land
districts. Their names are famous to this day. In Muriwhenua, that leader was
Nopera Panakareao. In the vigour of his youth Panakareao promised fame and
fortune through war raids with Titore, Takiri and others of Nga Puhi to the centre
of the North Island, including Tamaki, Hauraki, Waikato, and Tauranga. He is
remembered mainly, however, for the sober reflection of his later years, when he
promised wealth, peace, and security by incorporating Europeans into the
Muriwhenua communities and, later, by his alliance with the Governor.*

The leadership of Panakareao was presumably due to his personal qualities,
his vigour, his intelligence, and that which is most the mark of a rangatira, his
concem for the people. His reputation in the Nga Puhi raids, the fame of his great
uncle, Poroa, in effectively subduing the Muriwhenua hapu earlier, his pedigree,
and his marriages to Erenora, whose ranking was thought to be higher than his
own, and to Whangatauatia, whose influence spread throughout the north, no

27. ‘Nopera’, or ‘Noble’, was added fo Panakareao’s name when he was christened.

36



THE PEOPLE AND THE LAND 2.5

Te Rerenga Kapowairua
Wairu, b

o Lt
. T A !
N == 7%
Motuopao « 2, T j
'r-:bg_/\.‘.ﬁ‘ ) j% :Nb Te Hapua
: :i'._?-‘f‘:._, a7 (7} Fevengarenga Harbour "% Rocky Coastline

;,‘f’%%\ %% Sandy Beach

== Drifting Sand Dunes
Scrub
7 Forest
Swamp and Lagoons

.
LW

'2,}'\-. e :
Hsrsk.r’no&\'_‘:'?fk L
Harbour ~*{/% 68 -t
” Y ..%
hangapes=! /" -
[ Hamg’;rr LoV i
0 10 20 30 40 50

kilometres Hokianga :
Harbour ~—%4~

0 T 0. T N S T T, S

.

Figure g: The physical environment, circa 1800

doubt helped as well. In local tradition, however, judging by the evidence of
Maori Marsden, Rima Edwards, Waerete Norman, and Ross Gregory, it was his
good connections to each hapu that counted most. The relationships were
explained to us in detail by the late Maori Marsden. Although his father was
Ngati Kahu, and although Panakareao himself identified with Te Rarawa, he was
related to all the hapu. The importance of such relationships and networks — the
kupenga tupuna, to borrow a phrase from Waerete Norman — was stressed by a
succession of speakers. For those reasons, it was put to us that he was an ariki as
well.

A further image of Panakareao emerges from various descriptions by
missionaries, traders, and, later, governors and Government officials. He is
described generally in exemplary and noble terms. The Reverend Joseph
Matthews saw him as contemplative and thoughtful, a slow speaker, careful of
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his words and decided in approach, but still attracting profound attention on
account of an extraordinarily impressive and commanding manner. Lieutenant-
Governor Hobson saw him as ‘quite a superior person, full of intelligence, of a
most independent and liberal spirt, .. . possessing unbounded influence in his
district . . . at the head of a very powerful tribe and in close alliance with all the
northern natives’.”® The missionary Puckey described his authority as ‘kingly’,
so that almost none of the northern tribes ‘durst do anything without his
consent’.” Marthews attributed his rule to both birth and conquest, adding:

We have witnessed his power in this and therefore we can speak. If anything
serious should happen, 2 word would be sufficient to gather all the tribes of the
Rarawa; which would amount to 1,400 to 1,600 fighting men.*

Too easily, however, the glowing European pictures of omnipotence, and the
Maori concept of mana as both a temporal and spiritual authority delegated from
the gods, could lead to a false picture. Even powerful rangatira were regularly
challenged, from within their own group or outside it, and they could rarely
afford to play god. As Maori witnesses pointed out, with the regular tension in
Maori society between local autonomy and concerted action, and because there
were always some rangatira who could claim to come from a superior line, the
leading rangatira had always to persuade the several other rangatira to stand with
him, every one of whom could also have been his rival, and he was still bound to
maintain the popular support of the people. As leadership generally lasted only
for so long as it produced successful resuits, Panakareao had further to show
enterprise and initiative. For the same reasons he was obliged to keep full contact
with several communities, and he therefore maintained homes at many places.
This was typical of leading rangatira at the time. Panakareao lived variously at Te
Ahu (Kaitaia), Whakarake, Oruru, and Takahue (Victoria Valley).

Moreover, despite Panakareao’s previous war alliances and kin connections
with hapu of Nga Puhi to the south, and aithough his reputation spread widely,
the growing strength of Nga Puhi through more extensive European contact in
the Bay of Islands always threatened to take part of Panakareao’s mana from
him. There was also a territorial contest from Pororua Wharekauri of Nga Puhi
who lived either side of the Maungataniwha range. Pororua claimed an authority
throughout Orurn and around Mangonui Harbour. He rejected the claims of
Panakareao there, just as Panakareao rejected his. The differences between these
two, the war between them, and their rivalry for European attention, were all

28. Hobson to Gipps, 5 May 1840, BPP, vol 3. p 179

29. W G Puckey, Ietter, 21 January 1835, Journals and Letters of William Gilbert Puckey, 1834-1839, Ms
copy, micro 19, 1831-76; see also W G Puackey, letter, 4 March 1839, Journals and Letters of William
Gilbert Puckey, 1834-1839, M5 copy, micro 19, 183176 (quoted in T Walzi, doc b5(¢), vol 3, pp 820,
847)

30. 8 Cand L J Matthews, Matthews of Kaitaia: The Story of Joseph Maithews and the Kaitain Mission,
Wellington, AH and AW Reed, 1540
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significant factors in the transactions entered into. The main area of conflict is
illustrated in figure 10.

No simple picture is therefore possible. At his zenith Panakareao seemed
invincible, yet there are suggestions that he had lost power by the time of his
death. The general picture is of total control and the regular promotion of each
hapu, yet there are ad hoc accounts in Native Land Court minute books of
Panakareao driving Ngati Kuri from the North Cape area on one occasion, of
saving them from almost certain death at the hands of Nga Puhi in Whangaroa on
another, and of Panakareao being backed by a Ngati Kuri contingent during a
contest at Mangonui. Clearly, there was a history of past struggles. There are
accounts of Poroa, who preceded Panakareao, aligning with Nga Puhi to drive
Ngati Kahu from Oruru, and of Panakareao forcing Nga Puhi out to preserve
Ngati Kahu’s presence in the same area. There are reports that people lived in
dread of Panakareao, but also of people jeering him in one instance, as though he
was powerless t0 respond. The picture was clearly more complex than the
missionaries represented.

Panakareao’s direction, however, was much simpier: the future of the people
lay in bhaving Pakeha dwell amongst them. This policy, evident in his actions,
appears to have underlain most of the pre-Treaty transactions. Panakareao was
rematkably consistent in upholding it, never wavering from his objective. It may
be seen as no more than the traditional policy of incorporation. It began with
overt support for the missionaries, who in turn were ebullient in their praise of
him. In the end, however, the situation had changed. Panakareao did not attract
the number of settlers he had expected and his mana began to slip. He moved
away from the missionaries, who, just before he died, alleged he was reverting to
heathenism.

2.6 Tuae TrRADE IN GooDps AND RELIGION

The Crown argued that Maori had been so affected by traders and missionaries
and their associated business and ethical codes that, by the time the transactions
were affirmed, Maori must have understood them as land sales. We very much
doubt whether that was so. While there is evidence of a substantial trade in goods
and religion in the ¥ar North, even before the Treaty of Waitangi, and that Maori
encouraged this trade and altered their own practices to suit, the greater evidence
is that the changes wrought, though many, were peripheral and did not
fundamentally alter the pervasive Maori politic and ethic. In particular, despite
the traders’ assumption that Western rules would eventually prevail, and the
missionaries’ confidence in their own proselytising, Maori still had greater cause
to consider that their transactions with Europeans would be honoured in the
Maori way, according to their customary expectations. Given the historical
enterprise of the volatile and competitive hapu, a willingness {0 experiment or
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seize new opportunities was not surprising. But changes are not evidence that, in
their own view, Maori had ceased to govern; that they had abandoned their own
laws for all or any purposes, or that their relationship to Europeans, as settled in
the transactions, would be decided in European terms. Similarly, established
patterns of thought, assumed rather than adopted and not necessarily apparent to
Europeans, clearly persisted. Conversely, new values are uniikely to have been
adopted, despite some possible breakdown of traditional structures. We are
aware of the survival of traditional values to this day, and the difficulties many
Maori experienced with Western concepts even in our own lifetimes.

The explorers’ accounts, showing Maori as eager for business, describe the
transfer of goods by the immediate exchange of presents and some bartering for
a fair equivalence. While this was not the classical form of gift exchange, nor was
it outside Maori experience. Indeed, it was no more nor less than was to be
expected of peoples on their first and fleeting meetings.

Even so, there is no shortage of examples of how misunderstandings could
occur and of the new learnings that were required. Thus in 1769, when de
Surville’s yawl was stranded on a Muriwhenua beach, by Maori law it became
local property. Since its taking appeared to de Surville as theft, he captured one
of the locals, Ranginui, in rejoinder. When Ranginui’s relatives converged on the
ship at anchorage to protest against this outrage, de Surville fired the village,
destroying homes, food stores, canoes, and the like, the fire spreading to the hills.
He left with Ranginui, who was never heard of again by his relatives, but is
known to have later died on board from scurvy.

The Maori account, as recorded in 1850, nearly a century later, made no
mention of the yawl or the destruction of the area, but complained only of the
unrequited kidnap of Ranginui. It was said that tupua (goblins}) had landed from
Te Upoko o Tamoremore (tbe bald head) on Te Putere 0 Waraki (the drifting stem
of Waraki, a sea god) with many sick people on board who were then nursed to
health by Te Patuu, the local hapu. But the visitors responded by kidnapping
Ranginui, without cause or reason, and this grave offence was unrevenged. A
similar account has been retained to this day as part of Ngati Kahu oral tradition.

The massacre of the crew of the Boyd at Whangaroa Harbour in 180g appears
to have no connection with the Ranginui incident, and in any event occurred in a
different place, According to separate accounts from Maori, from the Reverend
Samuel Marsden, and independently from a sailor who lived for a year amongst
the local hapu, the killings were utu for the kidnapping of certain Maori, one the
son of a chief, who were flogged during a voyage but escaped in another country
and returned home, The utu exacted on the crew of the Boyd, who had nothing to
do with the earlier incident, was followed by a similar reprisal when, in revenge
for the Boyd, another crew attacked Te Pahi and his people, killing Te Pahi,
although this group was not the perpetrator of the raid. In fact, Te Pahi was well
disposed to Europeans and had tried to prevent the attack and to rescue five crew
members. He too had been mistreated on a voyage to Norfolk Isiand, where he
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went in search of his kidnapped son, but he was well received by Governor King,
both there and later in Sydney. Te Pahi strongly supported doing business with
Europeans but was killed soon after his return to the Bay of Islands from Sydney.

Similar accounts concern the kidnapping of Tuki and Huru, who later were
well cared for on Norfolk Island. In local tradition, Tuki and Huru spoke highly
of Europeans and their resources. They are credited with introducing the potato
to Muriwhenua.

By such contacts, pigs, fowl], potatoes, and various other vegetables came into
the Muriwhenua economy, along with iron tools and fabrics of wool and cotton.
Notwithstanding moments of conflict, the general climate was clearly one of
goodwill, with competition amongst Maori to take the intrepid European
travellers into their care and patronage. Despite the travels of Europeans to
Aotearoa, and of Maori to Sydney, Norfolk, California, and even London, as
early as the second decade of the nineteenth century, it still appears that neither
side had sufficient comprehension of the other, or gave primacy to anything other
than their own laws and beliefs.

A large amount of trade followed; its extent is not always appreciated. Yet this
business caused no more than surface changes to life in general - there was no
social revolution. Most of the business was in the Bay of Islands and Hokianga.
The trade through Muriwhenua was less, but Muriwhenua Maori were in contact
with these other places. First came whaling, which began in the eighteenth
century and expanded enormously from the 1820s. It was based largely upon the
sperm whaling grounds north of Muriwhenua, but, although Mangonui Harbour
was closer for ship repair and provisioning, the Bay of Islands was preferred,
possibly because missionaries had established contact with Maori there and
could serve as-intermediaries. Figure 11 shows the main whaling grounds and
iliustrates the growing number of visits to the Bay of Islands by whaleships from
various countries. Through the 1830s the number averaged 118 a year, with each
ship having 20 to 30 crew, this would have given some 3000 visitors annizally.

The value of flax was also recognised early. The gathering and dressing were
tedious, however, and unless carefully done could result in wholesale rejection of
cargoes. At the peak in 1831, flax imports to New South Wales reached 1240
tons, valued at £26,004. By 1834 prices were falling and the flax trade was
declining.

The quantity of kauri extracted before 1820 is not well documented, but
sawmilling proved the most durable of the early extractive industries. Between
1828 and 1839 about 50 to 60 percent of the timber exported was from the
Hokianga. Figure 12 illustrates the number of ships visiting the Bay of Islands to
1840 for the purposes noted. Figure 13 depicts the area’s resources and the
spread of sawrills.

Maori were involved mainly in provisioning ships and supplying them with
cargo, either directly or through traders. Pigs, potatoes, other vegetables, fish,
and fow] were loaded both for the crew and for export, along with curios. The
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scale of Maori agriculture and fishing, and industry in drying and packing, was
thus intensified, and reports of groups transporting goods over long distances by
land or sea show that even remote places were affected. Similarly, it appears that
all Muriwhenua communities had contact with ships in the Bay of Islands as well
as those at Mangonui,

While such activities amounted to little more than an acceleration of
customary gardening and fishing, the cutting, processing, cartage, and loading of
flax and timber were substantially new work. Nevertheless, it was best done
communally and so required no social adjustment. The same applied to ancillary
labour, as in assisting in stevedoring, road-making, ship repair, or the
construction of jetties and buildings. Individual Maori enterprise was really
obvious only in the case of a few who left the iribe to serve as whalers or ships’
crew, or as assistants to blacksmiths, ¢oopers, or carpenters. Some, like the
whaler Tom Bowling (as he became known), developed fame for the skill they
displayed in working with Pakeha, although it should be noted that Muriwhenua
Maori were experienced whalers long before the advent of Europeans. For the
most part, however, Maori were still functioning according to their traditional
groupings, and the new business did not call for any major social adjustment.

Of greater interest for the purposes of this inquiry, therefore, is evidence that
Maori saw the changes as being made on their terms, Barter, or exchange for
tools, arms, ammunition, seed, blankets, pipes, and tobacco, still continued. But
Maori shrewdness in bargaining, their avoidance of resident traders when ships
were in port, and their ready acceptance of money as a medium of trade — often
commented on by Europeans — showed that Maori saw themselves as no less than
equal in trading situations,

More particularly, however, there is evidence that Maori saw themselves as
retaining control. This is demonstrated in their political acts of levying
anchorage and watering fees, which Europeans found they were obliged to pay.
Much later, Maori were intensely opposed to Government customs duties and
harbour charges, as they considered only Maori could levy these. This became a
factor in the later northern wars between Maori and the Governor.

The Maori position is further apparent in the competition amongst Bay of
Islands rangatira for ships to anchor in the vast Bay of Islands harbour, and in
their opposition to captains who anchored at Whangaroa and their threats to
Whangaroa Maori who presumed to entertain them. Captains valued the
protection of rangatira. The burning of the Boyd at Whangaroa in 1809, and the
sacking of the Wesleyan mmission there in 18277, were signs of what could happen.
Ships that traded regularly were soon ‘owned’ by particular rangatira whose
protection could be relied on,

It was further apparent to Europeans ~ and the point was not lost on Maori ~
that the trade relied totally on Maori permitting access to the resources, and
providing the labour required for processing, transport, and loading ships.
Indeed, access to resources could never be assumed and, just as ship captains
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found it convenient to accept protective arrangements, so did the sawyers and
traders who were resident on the land. As one observer recorded in 1834,
referring to the Hokianga:

All the Sawyers live with the Native women. In fact it is not safe to live in the
Country without a Chief’s daughter as a protection as they are always backed by
their Tribe and you are not robbed or molested in that case; they become useful and
very much attached if used well and will suffer incredible persecution for the Men
they live with. *'

That passage reveals more about the author than about Maori, but it points to
what we consider the most significant factor in Maori interaction with Pakeha:
the importance to Maori of establishing kin relationships with other peoples, and
incorporating those with special skills as members of their own communities.
Thus it is more important to discuss the practice of incorporation than to debate
the degree of adaptation from gift exchange to barter and a cash economy. This
will be further examined later, but for now it may be noted that both sides saw
intermarriage as commercially advantageous: to the trader, to secure the goods;
and to Maori, to secure the trader. It must have been obvious that the practice of
gift exchange, of creating obligations to be performed in the future, could not
operate with those Europeans who were here today and gone tomorrow.

In any event, those who married into the community had a measure of
protection. Those who stood aloof were quite properly food for the fire, in Maori
reckoning. It was both appropriate and necessary that the latter should be raided
from time to time to remind them that they lived on Maori land only by grace and
favour. This was nothing new for Maori. Raids on subservient groups living in a
client relationship were part of pre-European practice. Moreover, muru {piunder)
was the usual penalty for all who did not freely contribute to the local community
or adhere to its rules, or who amassed wealth for themselves when it ought
properly to be distributed to the people.

The missionaries were more difficult to incorporate into the Maori
communities since they did not take Maori wives. There was a risk that the hapu
would have no claim upon their children. Every endeavour was made to bring
missionaries under Maori patronage nevertheless. More importantly, in
Muriwhenua there was more reliance on missionaries to bolster tribal fortunes
since, initially, the traders were less influential. Mangonui had hittie attraction for
ships. The lack of grog shops may have made desertion less likely, there were
significant flax swamps, especially around Awanui, with good canoe routes to
the port, and timber was available cheaply from nearby European sawyers. Yet
Mangonui was not nearly as popular as the Bay of Islands with its much larger
and more protected harbour. An indication of the comparative volume of trade 1s
the numbers living on the land. British Resident James Busby recorded the

31. E Markham, New Zealand or Recollections of It, Wellington, Government Printer, 1663, p 40
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Figure 13: Exploitation of resources before 1840

European and half-caste population in 1839 as Muriwhenua 37, Whangaroa 63,
Hokianga 185, and Bay of Islands 494.

If Maori were keen to traffic with traders, they were no less eager to treat with
missionaries. The introduction of Christianity was prophetic in itself. An early
Maori traveller, Ruatara, crewed on whalers until he reached London, where he
met the Reverend Samuel Marsden. Ruatara accompanied Marsden to Marsden’s
farm near Sydney and, having learnt about growing and harvesting wheat, in
1812 he returned to the Bay of Islands with seeds and tools. European crops were
flourishing in the district before any European settlement. In 1814 Marsden sent
Ruatara two missionaries with more crops, stock, and implements. The potential
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value of the missionaries must have been obvious. While traders gave goods,
missionaries gave the means of production.

From the outset Christianity was associated with good business. Ruatara
achieved renown as a rangatira by demonstrating enterprise and success, and he
came to have the company of the Bay’s elite, Hongi Hika and Korokoro, who
might once have scomed him. These three went to Sydney to seek out Marsden,
who came to New Zealand in 1814. He did not stay long, however, but, as aresult
of this visit and a second trip later, several missions were established between
1815 and 1840 (see fig 14).

The whole thrust of the missions was to introduce agriculture and industry at
the same time as the Christian religion, so that the material advancement of the
people was connected to religious enthusiasm and knowledge. This was the
Maori way as well, where planting, harvesting, fishing, hunting, travelling, and
war all did best with divine help. The first missionaries were chosen for their skill
in husbandry, horticulture, mechanics, carpentry, and medicine as much as in
preaching. They taught trades as well as religion. Each mission station became
an industrial and agricultural oasis where Maori could leamn from both
instruction and example. In fact, the missionaries were traders, teachers, healers,
and peace-makers. They developed a reputation for mediating between rivals and
provided a way out from the cycle of utu.

No less than with the sea captains and traders, rangatira competed to capture
their own missionaries. On their part, missionaries suspected that Maori were
more interested in trade than the gospels, but they were not without a strategy to
deal with the situation. Dissatisfied with a Maori hard line in trading, they
laboured to make their mission stations self-sufficient, dependent on neither
patronage nor bargaining. In the event, the missionaries were not adjuncts to the
numerous Maorl communities; on the contrary, they encouraged Maori to farm
with them or to live at the mission. If people wanted something from the mission,
it was to the mission they would have to go.

Mission Maori were of two kinds: those less fortunate in eartier life, who
welcomed a new regime under missionary supervision; and rangatira, who
presumed to place the mission stations under their authority and protection.
Though the missions socught to be independent, the reality was that they remained
susceptible to outside threats. No one could forget the sacking of the mission
station at Whangaroa, for exampie. Likewise, without the support of rangatira,
large-scale conversions to Christianity were unlikely and labour could not be
cheaply obtained. From the moment the mission station at Kaitala was
established in 1834, Maori farmed alongside. The missionaries openly
acknowledged that the station would not have survived were it not for the love
and protection of Panakareao,

It is not entirely certain, however, that love and protection were all that
Panakaraeo had in mind. When. it was proposed that one of the missionaries
should leave Kaitaia, for example, Panakareao protested to the Bay of Islands
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Figure 14: Mission stations, 1815-40

immediately, as though there had been some breach of contractual arrangements.
The missionary remained. In fact, the missionaries at Kaitaia were to remain for
the rest of their lives, but, as one of them wrote:

Panakareao our principal chief possesses . . . authority over the Northern Tribes
so that hardly any of them durst do anything of moment without his consent. . . .
and I believe that it is not unlikely, but that he might restrain us forcibly from
going, even if it was our wish to go. Why might he not? Would he not consider his
authority as treated with contempt? He appears much concerned about this
threatened removal; and for this and many other reasons our path of duty seems
plainly to say ‘stay at home’.??

There was a further significant difference between missionaries and traders.
The latter came and went. While Maori sought a long-term relationship with
both, and endeavoured to tie traders down by marriage arrangements, most who
did not marry Maori stayed only for the business and left when the business

32. B Rigby and J Koning, ‘Toitu Te Whenua E: Only the Land Remains, Constant and Enduring — A
Preliminary Report on the Historical Evidence’, 4 December 1989 (doc a1), supporting documents,
vol 1, pp 287-289
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ended. While the missionaries could not be bought by marriages or trading
obligations, they stayed on. Like Maori, they spoke of long-term relationships. It
was pointed out to us that a relationship between church officials and Maori is
still evident today. Moreover, some particular missionary families — the
Williamses, for example — have kept connections with Maori over time, from
before the Treaty of Waitangi was signed.

For the purposes of this report, the essential question about the impact of the
missionaries 1s much the same as for the traders: did Maori so change their
world-view as a result that the pre-Treaty transactions were accepted as land
sales? The question has two parts, as we see it. First, did the parties so understand
each other that theirs was a full meeting of minds? The answer to that, we think,
is no. The second is whether the expectations of both sides were the same: were
they agreed on whose rules would apply and who would decide? Here again the
answer is no.

Most historical and anthropological debate concerns whether Maori entirely
abandoned their old beliefs for those of the Christian churches, or whether they
merely added those beliefs to a cultural system that remained fundamentally the
same. For this, the hard evidence is almost wholly from the missionaries
themselves. It is not surprising that, given their acknowledged mission to convert
{or to effect change) and, not infrequently, their intolerance of opinions other
than their own, missionary accounts tell more about the missionaries than about
those whom they purport to describe.

We were thus introduced to missionary accounts of journeys to Te Reinga in
order to cut the aka vine by which the Maori spirits descended to the sea. The
missionaries intended, by this and other means, to debase Maori opinion on the
watery destination of the spirits, and to promote instead a place further down, as
one stated, ‘burning with fire and brimstone’. If the missionaries hoped that, in
embracing Christianity, Maori would reject their traditional values and beliefs,
however, that outcome was not achieved. Academic research was referred to but
was hardly needed. When we went to Te Reinga ourselves, before the debate on
this issue, a crowd of over 60 had gathered to add their blessing to the place, so
sacred was it to them. The service, in the autumn wind and rain, took more than
an hour. More significantly, though, it was a Christian service conducted on
Maori lines. It seemed to us that Christianity had not taken over Maori culture but
had been incorporated into it. The missionaries went to debase Te Reinga, and
now, Christian services are used to maintain its sacred character.

Accordingly, while we were regaled with volumes on the rapid spread of
Christianity and the unquenchable thirst of Maori for religious education, we
could also see that Maori custom and Christianity had in fact fused. The prayers
at the start and end of every day’s hearing were testimony in themselves:
Christian in terms, Maori in style, and with the heart of both. The same applied
when we visited pre-Christian sacred sites. Following customary protocols, not
one of those ancient places could be approached or left without karakia, but the
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prayers were Christian. During site visits we stopped for prayers at different
places regularly throughout the day.

In this way it appeared that Christianity had been made indigenous, just as,
presumably, it had earlier been Romanised or Anglicised. Thus the resilience of
Maori culture, that it could incorporate such a large body of learning while
remaining true to itself; and thus the strength of Christianity, that, contrary to the
early missionaries’ teachings, it was not culturally specific but accommodated
cultures globaily.

The position as it affected Maori was explained by the late Reverend Maori
Marsden, a remarkable Maori scholar. He observed that the stories of the Old
Testament have close equivalents in Maori tradition and impart the same
messages; that the values of the New Testament are also Maori values; and that
the Hebrew and Greek theology offered a spiritual and philosophical dimension
with which Maori could be immediately knowing and comfortable. He felt that,
when the missionaries brought Christianity to Muriwhenua, they brought it home
to where it belonged. He thought that Muriwhenua had contributed more than
most places to the Maori Christian priesthood as a result, and be named the
priestly families ~ Anglican, Catholic, and Ratana, but all Maori to the core.

Speaking separately at another marae, Rima Edwards conveyed much the
same theme. Even the biblical understanding of land tenure had close empathy
with Maori thinking, in his view. He referred to Leviticus 25:23:

Kaua e hokono te whenua, he mea oti tonu atu; noku hoki te whenua; he manene
hoki koutow, he noho noa ki ahan,

The land shall not be sold for ever: for the land is mine; for ye are strangers and
sojourners with me.

Other parts of Leviticus suggested that all land returned to the original owner
after the fiftieth year. In Rima Edwards’s evidence, the whare wananga traditions
describe a discussion on these passages between Panakareao and the
missionaries on the evening of the Treaty signing at Kaitaia, where the Anglican
Church now stands, in April 1840.

Literacy also spread rapidly amongst Maori. This has been documented in
various studies.®® Again, however, it appears to us that the extent to which
literacy may have informed Maori of the English system can easily be overstated.
The medium for all instruction and writing was Maori, the words used in written
material thus carried the Maori thoughts behind them, even if the author intended
another result, and the written material was almost entirely from the Bible, where
the tradition was not English but Judaic.

33. For more comments on the spread of literacy, see doc p2, ch 6, which refers to accounts of an insatiable
demand for books, notes estimates that 500 people could read in Hokianga by 1833, and outlines the
growth of ‘converts’. In 1836, the Church Missionary Society numbered its adherents at 1530, in 1842
at 35,000. Contemporary observers remarked on the speed with which Maori leamt to read and write
in their own language, aided by retentive memories. In general, however, Maori could not read English.
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It should be added, in considering the historical record of Christianity’s
progress, that for the most part the auditors were the missionaries themselves. In
making assessments, they were naturally influenced by their own beliefs and
sense of mission. To keep some balance, it is worth noting that Te Atua Wera
advanced a competing religion with a Maori and Christian mix, and that his
teaching institution, Te Wananga o Nakahi, has survived to the present. Several
witnesses before us had attended as pupils.

Perhaps the real issue, however, is power. The evidence is clear that the
missionaries regarded Panakareao as having the main power in the area, and that
Panakareao himself assumed so, too. He actively promoted the establishment of
the Kaitaia mission station and he took the missionaries under his wing.
Although he was christened into the church, there were always concerns that his
motives had more to do with trade than with the gospel. Certainly the missionary
Charles Baker thought so. The Reverend Samuel Marsden suspected that the
same applied to all Maori, however, writing:

I am inclined to think that they have sprung from some dispersed Jews, at some
period or other, from their religious superstitions and customs, and have by some
means got into the Island from Asia. They have like the Jews a great natural tumn
for traffic; they will buy or sell anything they have got.3

If that were so, it seems to us, it could have applied only to commodities.
When the issue was settling the land, we think the thoughts of Panakareaoc were
directed not to trade but to the recruitment of people. However, our more
particular conclusions on the varying expectations of the transactions will be
dealt with in the next chapter, after the transactions themselves have been
examined.

34. J R Elder (ed}, The Letiers and Journals of Samuel Marsden, 1 765-1838, Dunedin, Coulls Somerville
Wiltkie and Reed, 1932, p219

52



CHAPTER 3

PRE-TREATY TRANSACTIONS

Turuturu taku mane ki te taha uia Let my bird settle

Truturu taku manu ki te taha wairna May it bridge the gulf between earth and heavens
Koiag atu Rutua There at the horizon stands Rutua

Kota atu Rehua There at the horizon stands Rehua

Turutury taku manu Let my bird settle at the place of joining

“The Joining of Peoples’, Muriwhenua karakia to accompany a gift
(interpretation by Ross Gregory)

3.1 CHAPTER QUTLINE

Through trade with Europeans and enhanced horticultural capabilities, the mana
of the Bay of Islands hapu grew daily while Muriwhenua languished. The
missionaries were the main advisers on agricultural development, and
Panakareao became determined to maintain a mission station at Kaitaia. At the
same time, and apparently without Panakareao knowing, Pororua admitted
certain traders and sawyers to Mangonui. Panakareao later disputed Pororua’s
authority to do this but was keen to keep the traders and sawyers there, just the
same.

This chapter describes the land transactions between the Maori leadership and
Europeans which resulted from these manoeuvres. It is given in the context of a
considerable debate: by claimants, that the transactions must be seen in the light
of custom law, which, they argued, still prevailed; and for the Crown, that they
should be seen in the context of a major shift to Westem norms which, in the
Crown’s argument, was then going on.”

The chapter also considers how the best of the Maori land was claimed fo have
been bought by Europeans, even before British sovereignty was prociaimed, but
why Maori saw the Europeans as conditional occupiers only. The examination of
the resultant land claims, through land commissioners Godfrey and Bell, is
considered in the next chapter. A location map for the relevant area is figure 15.

1. It has not been practical for the Tribunal to summarise the jarge volumes of evidence in this case. The
evidence and the issues were brought together, however, in counsel’s closing submissions: see J'V
Williams and G Poweli for the claimants (docs N1, N2, 03) and M T Parker and A Kerr for the Crown
{doc or). These teo have not been summarised, although aspects are referred to throughout the report.
{Continued on page 54.)
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3.2 THE TRANSACTIONS

Purporting to evidence the first transactions were 22 deeds said to have been
completed in five years from 1834. Then, in 1839 and early 1840, when it was
apparent that New Zealand would be annexed by Britain, there was a sudden
increase of 33 deeds in just over 12 months. Some may bave been backdated to
escape the law that, after January 1840, only Govemment officials could buy
Maori land.

The transactions were mainly with traders in the east, and with people
associated with the church in the west. While the traders were more numerous
and made more transactions, by far the larger area was claimed by church
adherents. Those of the church considered, however, that much of the
‘purchased’ land was in fact held in trust for Maori.

While these private transactions related to less land than was later claimed by
Government purchase, they involved either the most fertile land or that most
accessible to the port for the export of timber. The position is illustrated in
figure 16, which locates the transactions and should be compared with figure 13
on land use. The land claimed was in the area where most Maori were
concentrated, in a band from Ahipara to Mangonui.

Two factors affected the pre-Treaty transactions more than others. The first
was the policies of rangatira to advance their hapu by incorporating Pakeha to
live amongst them. The other was the rivalry of Panakareao and Pororua to
control the lands in the east.

Figures 18, 20, and 21 reproduce five sample deeds. Those deeds mvolving
Panakareao were all in Maori, while those with Pororua were in English,

{Continued from page 53.}

The primary research reports relied on were: B Rigby and J Koning, ‘Historical Overview',
4 December 198¢ (doc A1, summary at doc 81), B Rigby, ‘The Mangonui Area and the Taemaro
Claim, July 1990 (doc a21; summary at doc ¢5); B Rigby, ‘The Muriwhenua North Area and the
Muriwhenua Claim’, November 1990 (doc B135, summary at doc £6); B Rigby, ‘“The Orunz Area and
the Muriwhenua Claim’', February 1961 {doc cI; summary at doc p3); T Walzl, ‘Pre-Treaty
Muriwhenua' (docs D4, D5y T Walzl, ‘Report on the Historical Issues Relating 1o the Taemaro
Mediation, circa 183010925 (doc £2); I} A Armstrong, ‘The Most Healing Measure: Crown Actions
in Respect of Onuru~-Mangonui, 1840-1843" (doc 13}, B A Armstrong, “The Tayior Parchase’ {doc15);
D A Armstrong, ‘Documents Supporting the Taylor Purchase’ {doc r1); D A Armstrong, ‘The Land
Claims Commission: Practice and Procedure, 1840-1865" (doc 14); M Alemann, ‘Muriwhenua Land
Claim: Pre-Treaty Transactions” (dec F11); P Wyatt, “The “Sale” of Land in Muriwhenua: A Historical
Report on Pre-1840 Land Transactions’, 16 June 1992 (doc ¥17); B Rigby, “The Mangonui Area and
the Taecmaro Claim’, 25 July iggo (doc n2), D Loveridge, “The New Zealand Land Claims Act of
1840°, 18 June 1993 (doc12); and F Sinclair, ‘Issues Arising from Pre-Treaty Land Transactions’ {doc
13).

For her willingness to seek a Maori dimension in the relevant history, where it was much needed, we
particularly acknowledge Philippa Wyatt, ‘The Old Land Claims and the Concept of “Sale™ A Case
Study', MA thesis in history, University of Auckland, 1991, and the advance made on that study in this
Tribunal in vatious papers, including document ¥17. The Tribunal was considerably assisted by her
submissions. We note that Ms Wyatt's view was supported by historian Michael Belgrave in
‘Recognition of Aboriginal Tenure in New Zealand, 1840-1860", paper to the American Historical
Association, Washington DC, 277 December 1642.
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reflecting the fact that Panakareao dealt mainly with missionaries and Pororua
with traders. The deeds were poorly and imprecisely drawn. We have studied
each of the deeds and have to say that, in nearly every case, it would not have
been possible for a surveyor to define the lands in question without further talks
with the parties. Their form is less guestionable than their status, however. A
written deed is normally the best evidence of that which was agreed on the
ground, but this rule of law has little application when one party is of an oral
culture, where written documents are of no consequence, and when they contain
terms outside that party’s experience. In that situation, the deed evidences no
more than that which the party who drafted it sought to achieve.”

In view of their different circumstances, the transactions are examined in four
divisions: the western division, which was virtually the sole province of the
missionaries; the eastern division, which includes the separate Taemaro claims
where traders and some speculators were involved; the central district, where
church adherents and traders were mixed; and the northern peninsula, where a
sort of Maori sanctuary appears to have been proposed.

3.3 THE WESTERN DIVISION — PANAKAREAO AND THE
MISSIONARIES

The pre-Treaty transactions began with the church adherents in the west. On the
Maori side, all the transactions were either in the name of Panakareao or under
his supervision. Six Pakeha were to claim 20,814 acres (8423 ha). Had surveys
been done at the time, they would have disclosed that the area involved was in
fact some 32,727 acres (13,244 ha).

The transactions are depicted, following survey, in figure 17, and are
scheduled in table A. A sample deed for this area is given in figure 18. All the
deeds in the western sector were completed in the Maori language. Certified
translations into English were either appended at the time or provided later.

3.3.1 Kaitaia mission station

The first transaction in Muriwhenua concermned some 00 acres (283 ha) which
the missionaries sought for a mission station in the name of the Church
Missionary Society.’ It followed three years of missionary visits to Muriwhenua,
beginning with the journey of Henry and Edward Williams in 1831.

2. For the interpretation of early documents with indigenous peoples, see Professor Bradford W Morse
and Rosemary Irwin, *Treaties, Deeds and Surrenders: An Analysis of Canadian and American Law’,
teport commaissioned by the Waitangi Tribunal, August 1594 (doc 02).

3. By asecond transaction in 1840, it was claimed that the area acquired had been increased to 1727 acres.
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Figure 16: The land in the pre-Treaty transactions, Muriwhenua

Although one account describes Maori as hostile when the missionaries
arrived,* the more likely situation is that the station had Maori support from the
outset. Panakareao provided the land, protection, food, and timber and thatching
for house building, as well as a labour force for construction and for clearing land

and making roads.

Indeed, even the picture painted by the missionaries that they took all the
initiatives does not stand scrutiny. Their journals describe Maori as objects for

conversion, not as real people influencing the course of events, and the

image

they present of making intrepid and inspired journeys from the Bay of Islands to
meet an unknown people in an untamed territory tells more of their anxieties than

4. See S C and L J Matthews, Martthews of Kaitaia: The Story of Joseph Matthews and the Kaitaia

Mission, Wellington, AH and AW Reed, 1940. According to Rima Edwards, the account

that the

missionaries’ lives were at risk until Panakareao intervened is supported by Maori oral tradition.
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of the state of the land. Panakareao and his people were in fact known in the Bay
of Islands, which they regularly visited. They had joined Nga Puhi in raids to
Hauraki and the Bay of Plenty in the 1820s. Panakareao was related to the Nga
Puhi war leader Titore. It is apparent, however, that he soon came to appreciate
how Nga Puhi had prospered from the establishment of mission stations amongst
them.

Thus when the missionaries went to Muriwhenua they were meeting with no
isolated and uninformed group. Seizing the opportunity, Panakareao himself
suggested the site for the mission at Kaitaia. From the start he served as host and
protector. In 1833 he declined Titore’s request to join another expedition to the
south, knowing that his charges were averse to that course and not wishing to
prejudice the mission station project. He himself journeyed to the Waimate
mission station to revitalise interest when the missionaries were having second
thoughts. The Reverend Henry Williams and Charles Baker had both expressed
concern that the Muriwhenua people were keener on trade than on God. The
missionaries did not seem to understand that Maori saw divine authority as part
of everyday business, that gods supervised trade as much as anything else and
that they were not confined to a church.

Crown counsel argued that the eventual Kaitaia transaction, and those that
followed, were not effected in an exclusively Maori context, owing to the
previous interplay between Maori and Pakeha in settling mutual affairs.® Crown
lego-historian F Sinclair urged as well that the members of the tight-knit
missionary communities had a large collective experience to draw from in
acquainting themselves with things Maori.* We broadly considered this aspect in
the last chapter. It seemed plain to us that, while each party noted in a general
way the obvious differences between them, each was still a prisoner of their own
world-view and mutual comprehension was minimal.

Indeed, even the distinctive social etiquettes necessary for social control were
not always respected. Panakareao complained to the Reverend Henry Williams
when, after construction began, the Reverend Charles Baker withdrew.
Panakareao thought that it was not right (or ‘tika’, from which ‘tikanga’ or Maori
law derives) for the work begun by one person to be finished by another. Baker’s
withdrawal had two implications for Maori. First, if Panakareao and Baker had
made a commitment to each other, neither had the right to walk away. Secondly,
as the hau (the inner breath or life-force of a person) is invested in a project
through the expenditure of labour, it is made tapu to the individuai concerned. No
one could complete the work of another but was bound to start again out of
respect for the han of the initiator. There are modern instances where this rule has
continued to be raised.’”

5. Crown’s opening submissions {doc 11).p4

6.  Document 33, p 70

7. The legal implications of ‘hau’ are examined by A Frame in ‘Property: Sorne Pacific Reflections’, New
Zealand Law Journal, January 1992, p 21. The belief still applies, as was evident following the death
of Inia te Wiata in 1g71 with unfinished carvings in New Zealand House, London.
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Figure 17: Pre-Treaty transactions, western Muriwhenua

Despite the missionaries’ social gaffes, the project struggled on but nearly fell
apart again when, in 1834, after the station was built, a ceremony was arranged
for the signing of a deed and the delivery of presents. This involved 80 blankets,
30 hoes, 30 iron pots, 30 scissors, 10 shark hooks, 40 axes, 30 adzes, 80 plane
irons, 2000 fish hooks, 48 combs, and 600 heads of tobacco. To Maori, the
arrangements could have equated only with the hakari, a feast to cement a host
group’s alliances with numerous hapu, accompanied by proud displays of the
host tribe’s wealth. It also involved gifting every article on a stage to each
interested party. Some protocol was necessary: the host’s leader pointed to each
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3.3.1 MURIWHENUA LAND REPORT

cluster of goods, carefully assembled, and named it for the hapu or whanau for
whorm it was intended, taking care to ensure that each group was acknowledged
and treated according to some rank.®

Okiore Deed

WAKARONGO ¢ nga tangata katoa ki tenei pukapuka kua tohituhia e matou e Nopera Panakareao ma
ki tetahi taha ko te Poari ki tetahi taha kua oti tenei pukapuka te tubituhi § tekau ma tahi 0o agara o
Hepetema i te tau kotahi mano e waru rau e toru tekau ma iwa; kua tshituhia tenei pukapuka e matou ara
¢ Nopera Panakareao ma ki tetahi taha ke te Poari ki tetahi taha hei tino tohe ki a ratou Xatoa ki nga
tangata katoa ano hoki kua ofi te tuku e matou e Nopera Panakareao ma ki a te Poari tetahi wahi wenua
ofi tonu 2t me nga rakau katoa me nga aka noa me nga aha noa katoa € tupy 4na i tava wenua me nga
mea katoa o raro o taua wenua, Ko nga ingoa nui 0 tana wenua ko Okiore ara ko Wangatane ko te Maki.

Nz, ko nga kaha anei. Ko to te Ita ka timata i te kaha o to te Matin ko ia ia kel te tikangaote Pa o
Tututarakihi e timata ana i te Wai o Okiore ara Wangatane, ka rere tahatahi tonu a ka tutaki ki te Rethana
Matiu kaha i te Awanui, ki to te Hahi Mihaners taurangi hoki. Na, ko te Kokopu kihai riro, kia tapu taua
wahi mo ona tangata. Engari ko te pito o te kokorutanga i waho atu o te Pa kotahi tekau Ekara te nui §
kohia ki roto. Na ka rere tonu ano 1 konei tae noa ki Waikainga, Ka witi am ka rere a te Karamu ra ano
te tuazuru kei te Tupehau te mutunga mai. Na, ko te kaha ki te Hauta tenei. Na, ka ahu tone atu ano ra te
Tupehau tae noa ki te Taupururua. Na, ko to te Weta kaha tenei. Ka wawati i reira, ka ahu mai ki te Wai
wakaroto o te Tangonge. Ka puta ki te Waihou, bono noa ki te wai nui o Kaitaia rere tonu atu tahatahi o
Ohotu tae noa ki Waiokai ki te kaha o to te Matiu ka ahe amu tika tonu ki te ritenga o Tumtarakihi te
timatanga o te kaha. Ko te kaha o te Hauta tenei. Na, mo te Hahi Mihanere me era atu te Ara Kata ki te
Awanui ki tora wanui ano waihoki e tima teksu rara kuara hel tatranga mo nga mea o te Hahi Mahanere.
Na, me noho tonu nga tangata maori  ona wahi ki te taha o te Wainui hei mahinga mona i te tetahi
wakatupurangi ki tetahi.

Na, ko nga utu enei mo anei wahi, Kotahi Hoiho, he ywa, Kotahi Kaho Tupeka me nga Paunz e toru
tekay ma fima 1 te taonga. Ka huihuia katoatia e waru tekau Paura, 2 mo te Poari mo ona tamariki te
wenua ake tonu atu.

Kai Toku-—
Nopera Panakareao x Haunuj x
Ripix Hapahana Tara x
Mahanga x Witi x
Poha x Kuri x
Turau x Paonui x
Ruanui x Rangiapiti x
Hohepa Wata x Kepa Waha

Kai Titiro—
Joseph Matthews
R Matthews
E H C Souther
Tomo x
Toitahi x
Reihana Morenui x
Huri Kuri x

Figure18(a): The Maori text of a typical missionary deed - Okiore
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Listen all men to this book written by us Noble Panakareac and others on the one side, and Mr Ford on
the other side. Finished writing of this book on the eleventh day of Septeruber in the year 1839, Written
this book by us Noble Panakareao and others on the one side, and Mr Ford on the other side, as a chief
to all of them to all men: that a certain piece of land has been transferred by us Noble Panakareac and
others to Mr Ford, for evermore o remain; and ali Trees and all other things whatsoever growing on that
land, and all other things underneath that land. The principal names of the land are Okiore otherwise
Wangatane and T Meka,

io! the boundaries these, That of the East commences on the boundary of that of Mr Marthews, this is in
keeping with the Pa Totutarakihi beginning at the Water of Okiore, otherwise Wanagatane, along the side
of which it goes on ill it joins the boundary of Richard Matthews at Te Awanui, to the landing place also
of the Church Missionaries. Lo! Te Kokopu is not gone: let that place be reserved for its people. The
projecting point of land beyond the village in size ten acres is enclosed within. Lo! thence proceed
onward to Te Waiakainga, crossing over proceed even to Te Karamu on the Western Coast at Te Tepuhas
the ending. Lol this is the boundary to the South. Lo! proceed onwards by Te Tepehau unto Te
Tagpursrua. Lo! this is that of the Western boundary. Breaking off there proceed hitherwards unto the
inner water Te Tongonge, arriving at (or by} Waihou unti! you join the large water of Kaitaia, thence
running on by one side of Ohotu even unto Waiokai to that part of the boundary of Mr Matthews,
proceeding thence straight on to the bearing of Tutukarakihi the beginaing of the boundary. This is the
boundary of the South. Lof for the Church Missionares and these others, the cart road to Te Awanui
according to its breadth; so also fifty vards square as a landing place for the things of the Church
Missionaries, Lo! the Natives are to be permitted to cultivate along the banks the Awanui river from one
generation to ancther Lof these are the payments for these places: One Horse, a femaie; one Cask
Tabacco and Pounds Money thirty-five, aitogether Eighty Pounds: and for Mr Ford and his children the
tand for ever and ever.

Figure 18(b): Turton’s English translation of the missionary Okiore deed

A description of the Kaitaia events survives in the separate journals of two
missionaries. From these it is apparent that there was an unintentional but serious
blunder. The missionaries displayed the gifts but failed to make the distribution
as protocol required. That was left for the Maori themselves. It was as though
their Maori guests were like sheep, one indistinguishable from another, or as
though their hosts did not know what to call them or cared not to acknowledge
them by their proper divisions. They were simply ‘Maori’. The blunder raised the

8. In his reminiscences, Resident Magistrate W B White described a hakari at Ahipara in 1863, 30 years
after the Kaitaia incident:

The hakare {sic] was a grand feast given by the tribe or section of it to their neighbours. The place
selected was generally Ahipara beach, a fine open space. Great spars were collected, fifty and sixty feet
high, and placed in rows five or six feet apan, leaning inwards towards the next row; there were two
rows about eight feet apant. They were braced together by ties omamented with pieces of calico, print,
and all sorts of things flying out in streamers. § have known ore pound notes pinned on to pieces of
string. Tobacco pipes were there also. In the bottom space and all round it were piled kits of potatoes
and kumara, oaves of bread, large cakes baked inovens, a numbered {sic} of slaughtered sheep, several
oxen and heaps of pigs that had been killed. When the company had assembled {it was of course very
numerous) a person belonging to the giver of the feast would come forward with 2 jong wand in his
hand and weicome the company in a neat speech; then tap a portion of food and call the hapu for which
it was intended. The party calied upon would come forward and take possession and carry off to their
camp close by {they were all scattered about in their own camps) . .

William Yate provided s similar account of a hakari in the Bay of Islands. The stages rose in tiers and
were 80 10 go feet high. He aiso observed that ‘the portion belonging to each tribe is particularly
pointed cut; and when the ceremony of presenting it is over, the people carry away their portions’.
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prospect, too, that the missionaries were not honest brokers and might not have
given their all, or had not taken the trouble to ensure beforehand that there was
enough for each group with whom a bond was intended.

An uproar followed, in which the mission might well have been raided but for
the intervention of Panakareao’s party to deter retaliatory action. No doubt
Panakareao excused the untutored ways of his fledgling wards by highlighting
their virtues, their closeness to God and trade. In the end, after many threats and
speeches, peace was Testored. The missionaries, however, saw matters the other
way around, as though Maori were uncivilised.?

We note that the same procedural error accompanied the Whanganui block
transaction of the New Zealand Company at the other end of the island, and with
virtually the same result — an uproar and fighting amongst the local hapu, while
the leading rangatira held back from the melée. There the European party was
saved from attack only by being ensconced on a boat offshore. On their part,
Maori were willing to comply with protocols peculiar to their friends. They made
their marks on deeds, for example, though they did not know the particular magic
in doing so.

If Maori oral tradition does not record the Kaitaia land transaction, that is not
surprising, for we doubt whether it was seen as a land matter at the time. In the
Maori way, the contract concerned the formation of a personal relationship. In
that respect, according to Rima Edwards, there are in oral tradition stories that
portray Panakareao as saving the missionaries from disaster. The chronologies
are doubtful, as Crown historian T Walzl pointed out. Dr Dame Joan Metge,
however, an anthropologist drawing on nearly 40 years’ research in the
Muriwhenua area, explained how Muriwhenua historicity is less concerned with
linear time. A story serves 1o transmit either events or inner truths, and it is with
the latter that the accounts in this case were concerned. The oral tradition, as we
see it, records the personal and spiritual closeness of Panakareao and the
missionaries as seen at that time, as an allegory explaining the arrival and spread
of Christianity in the district.”

None the less, after an unpropitious beginning, the Kaitaia mission station was
established under the youthful Joseph Matthews and William Puckey. They were
to remain there for the rest of their lives. It was evident to us that they now have
high esteem in local Maori history. Neither took a Maori wife, but they are stiii
remembered in Maori whakapapa, for some Maori adopted their names upon
being christened. Matthews did not die until 18¢5, and the parents of some who
spoke to0 us were said to have known him in person. They contended that

9. See H Williams, diary entry for 17 March 1834, The Journal of Henry Williams, 18311846 (doc
D5(e)), vol 3, p 376 (s wiL, ATL); R Davis, diary entry for 17 March 1834, The Journals and Letters
of Richard Davis, 1834~1839, {doc p5(c)), vol 3, p Soz (Hocken Library, Dunedin); J N Coleman, A
Memoir of the Reverend Richard Davis, London, James Nisbet, 1865, pp 173~174

10. See R Edwards’ submission on traditional history {doc b2), pp 1-2; doc D4, p 64, app G, pp 2-8; Dame
Joan Metge, *Cross Cultural Commanication and Land Transfer in Western Muriwhenua, 1832-40°
{(doc F13}, pp 16~17, 146148
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Matthews’ love and integrity were beyond question, and we have no reason to
think otherwise. Although Matthews’ ordination was withheld by Bishop Selwyn
unti! 1859 on account of his land transactions, Selwyn did the same to others who
arranged personal purchases; and our later criticism of the way the Government
gave effect to those transactions does not impugn Matthews.

3.3.2 The missionaries’ personal transactions

Those assoclated with the church were later to pursue a number of personal
transactions. Joseph Matthews claimed Otararau, Waiokai, and Parapara blocks
{(the latter in central Muriwhenua). His brother Richard Matthews, who was with
the mission for a time, contended for Warau and Matako, while Puckey
maintained that Ohotu and Pukepoto had been spoken for. Church Missionary
Society surgeon Samuel] Ford claimed Okiore and, in central Muriwhenua, the
whole Oruru Valley, but in both cases a trust to hold the lands for Maori may be
implied. In the same area, John Ryder, church carpenter, held out for Maheatai,
while James Davis, son of the Reverend Richard Davis, maintained that he had
acquired nearby Mangatete. Henry Southee, a very early settler, was independent
of the church though a supporter of it. He claimed rights to the Awanui block, not
only because of a deed but, far more convincingly, because he had marmied Eliza
Ati, the daughter of the local rangatira, Ruanui, and lived on the land with a
substantial Maori community of at least 300.

Put together, the transactions in western Muriwhenua alone covered an
enormous area, from well north of Awanui to south of Kaitaia and taking in
nearly all the Kaitaia~Awanui flats. 1t was here that archaeological evidence,
referred to in the last chapter, pointed to one of the largest Maori cultivation areas
on record.

While a description survives of part of the Kaitaia mission transaction — the
conveyance of the gifts but not the execution of the deed —~ there are no surviving
accounts to show how publicly (or privately) the remaining transactions were
arranged. It was conjectured that a report for the first transaction would have
been needed, since it stood in the name of the Church Missionary Society, which
would have required an account in due course. The last transaction, in January
1840, however, was also for the society and doubled the Kaitaia mission station
area, but no description of the occasion or of the negotiations has been located.™

Each of the transactions was evidenced by a deed in Maori, which was then
translated into English. Some similarity of form suggests that each deed was
composed by Puckey, including Southee’s. William Puckey was an honest man,
and a fluent Maori speaker, but he was more of a faithful artisan than a
wordsmith. He was a layman throughout his missionary service, being neither
admitted to the diaconate nor ordained as a priest. His use of the Maori language
left good scope for improvement, in our view, and as for legal draftsmanship his

11. See Kerekere deed, 2 January 1840, oLC 1/675, (doc D12(a)). p 13
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deeds were in urgent need of repair. One cannot tell whether a trust was intended,
and it is only by recourse to extrinsic evidence, which is precisely what deeds are
meant to avoid, that anything like the true intent emerges. Indeed, Puckey’s
draftsmanship suggests that he saw a land deed as merely an instrument of
transfer, so that ancilliary obligations only marginally rate mention.

3-3.3 Joint occupancy and Maori authority

Whatever the deeds’ words, that the lands were transferred or gone, they might
just as well have been written for the river or the wind when for Maori the reality
was rooted in the ground. And what was that reality? Alongside a handful of
Pakeha was a numerous warrior people controlling the countryside from Ahipara
to beyond Mangonui. Most, by far, were in this western part, at Te Wharo or
Ahipara, Pukepoto, Kaitala, Takahue, Awanui, and Mangatete. From these
Panakareao could have mustered 1200 fighting men, according to Puckey at the
time the mission was established. Perhaps it was a Maori boast, but we have little
else to go on and, supposing that each warrior had one surviving parent, wife, and
child, the district would have housed some 3600 souis. We do not rank highly
those assertions of Pakeha ownership that spoke behind a paper cuff.

The comprehension of a “sale” would seem more real had the flats from
Awanui to Kaitaia been fenced off, with a force maintained to keep Maori out. Of
course, nothing of that sort was feasible. Deeds or no deeds, life carried on with
only this apparent change: that three Pakeha families now lived amongst Maori
on Te Rarawa land. Te Rarawa was no less a force to be reckoned with, on
account of this occupation, than it had been for centuries. Indeed, the purpose of
admitting Pakeha had been to strengthen the tribe’s power.

Although Sinclair considered that the continued Maori occupation of the
Kaitala mission station was on missionary terms, the opinions in support appear
to reflect only the point of view of certain missionaries at that moment in time.
No such contention could have been real until much later, when Government
authority and the significance of paper titles had been established in fact. Only
then could the roles of Maori and Pakeha have been reversed.'* The missionary
interpretation of Maori opinion, it seems to us, 100 readily reflects what they
knew to lie ahead, through their kmowledge of British law and their
understanding of the consequences of annexation. Likewise, while the
missionaries spoke of the Maori living under their protection, and for reasons of
their own Maori might feed that view back to them, Panakareao had stationed his
fighting chiefs at the mission, Rawiri Tiro and Kepa Waha, to save the
missionaries from harm. Who was really protecting whom?

In any event, the most visible aspect of a land sale, the delivery of vacant
possession, did not occur. Maori were still living on the Kaitala mission station,
for example, even 25 years after the ‘sale’, and this in turn was long after

12, Document 13, pp 1629
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‘eovernment’ had ‘arrived’. In the exceptional case of Tangonge, on Joseph
Matthews’ Otararau biock, Maori were not finally evicted until the 1960s, when
more than a century had passed.

Missionary journals acknowledged that the missionaries might not have
survived without Panakareao’s support and protection. They recognised that
protection was both needed and given, and that they were effectively tenants at
will or on sufferance on Maori land. It seems to us that there was thus a wide
disparity between the deed on paper and the deed on the ground, and that
occasionally this was tacitly agreed. Thus in 1838 Captain FitzRoy, later the
Governor of New Zealand, was examined by a British parliamentary select
committee as follows:

The Church Missionaries consider that they hoid their Lands purchased on
Sufferance?
Yes.

From which you believe them to contemplate the Possibility of their being taken
away?

Decidedly; and 1 apprehend they consider that they hold their Property entirely
at the Mercy of the Natives; that their Tenure in that Country depends solely on the
Goodwill of the Natives,

Of course it does, generally speaking, but do you suppose them to be of the
opinion that the New Zealanders themselves consider them to hold the L.ands they
have purchased on Sufferance?

It is a Sort of conditional Sale, such as ‘We sell them to you to hold as long as
we shali permit you’.

I apprehend it is considered that they hold those Lands under the Authority of
the New Zealand Chiefs; that they settle upon them as their own Property; but
under the Protection and Authority of the Chiefs, and that they look up to the
Chiefs as their Protectors, and, in fact, as their Masters.

Do you conceive at the Time that the Purchase is made there is not an
Understanding between the Missionaries and the New Zealanders, that the Land is
entirely given up for a positive Consideration?

The Use of the Land is certainly; but as the Missionaries have never wholly
taken away Ground from the Natives, but always allowed them the Run of the
Land, the Right of Common as it were, I do not think they at all apprehend at
present, that a Day will come when they will not be allowed 1o go about the Land
as they have hitherto done; they consider it their Country while it is not transferred
from them to the Sovereignty of another Power.

Are you aware that the Missionary Society in all their Arrangements speak of
the Land as a Possession in Perpetnity, and that they recommend to the
Missionaries to purchase such Quantities of Land as a Provision for their Cbildren?

Yes, I am quite aware of that; what I have meant is that they bave a Right to hold
that Land, or to make any Use of it for their own Benefit; and that they may act as

67

On whose
sufferance?



Limited rights
convayed interms
of Macr! law

333 MURIWHENUA LAND REPORT

they please upon the Land as long as they acknowledge the New Zealand Chiefs as
the Authorities under whom they hold it."?

There was nothing unexpected in this opinion. The principle had been stated
by Chief Justice Marshall in the United States in 1823:

The person who purchases lands from the Indians, within their territory,
incorporates himself with them so far as respects the property purchased; holds
their title under their protection, and subject to their law.'*

Crown researchers cautioned against relying on FitzZRoy’s view, as he may
have had a purpose, 1o chalienge the New Zealand Company’s claims, and since
he visited New Zealand only briefly, in 1835. We consider, however, that FitzRoy
adequately reflected the commonly perceived position at the time and, if the
missionaries later changed their view, that is only because it suited them to do so
once annexation was imminent.

The simple reality was that, by sheer weight of numbers, Maori had control of
the area. We incline to FitzZRoy’s opinion on this occasion, as a result; but
especially note how the Government was on notice, because of this evidence and
other evidence of the same kind, that a Maori comprehension of sales in English
terms could not be presumed.

We substantially agree also with Maori witnesses before this Tribunal who,
speaking on different marae at separate times, were consistent in their view that
the land transactions with the missionaries, beginning with the Kaitaia mission
station and the farm at Te Ahu, were not sales, and could not have been sales. We
refer particularly to the Reverend Maori Marsden, Ross Gregory, and Rima

- Edwards. All three maintained that Panakareao could give no more than he had,

and as a rangatira he had no more than the right to allocate land with the intention
that the missionaries become part of the local community under his care,
protection, and mana. Hence the missionaries held land on sufferance, as all
Maori did, subject to their contributing to the common weal. In their view, this
did not involve a transfer of the land, for, by the very nature of custom and
tradition, the land belonged to no individuals but to the people who formed the
local community."

While those views are not independent opinions, as the witnesses belong to the
claimant group, we accept them as very likely. They accord with the established
laws and traditions of the Maori people, and there is no or no sufficient evidence
or compelling circumstances to suggest that Panakareao was moved to contract
on some foreign legal terms. The almost certain position is that he did not. The
same conclusion was reached by the claimants’ historian, P Wryatt."

13. Evidence of Captain R FitzRoy, 11 May 1838, ‘Report and Evidence of 1838 Belect Commitiee on
New Zealand', BPP, vol 1, pp 173-174

14. See Johnson v Mcintosh {1823} 8 WHEAT 390

15. See, in particular, Rima Edwards’ submission on pre-Treaty transactions (doc F23), pp 8-10

16. Document F17
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Anthropologist Dr Dame Joan Metge concurred, noting how Maori and Pakeha
imagined entirely different results from the same deal.’”

3.3.4 Joint occupation, trusts, and the deeds translated to English

For those reasons we think that the deeds testify to little more than European
hopes for the future, in the event that Britain annexed New Zealand as a colony.
The deeds could not represent the position at the time of execution, for their
efficacy depended upon reversing the de facto state of power. The substitution of
British authority and law for that of Maori was needed before the deeds could
have meaning or effect, for, until that was done, Maori law was the only law that
existed in fact and was the only law that could apply. It should be noted, then, that
six of the nine deeds for western Muriwhenua were executed in 1839, when
annexation was likely.

This does not imply some subterfuge on the missionaries’ part, that they were
saying one thing and meaning another. They alone knew what the future was
likely to hold, and written into the deeds of conveyance, or hidden behind them,
were humanitarian intentions. The deeds, or the surrounding evidence, show in
various ways the missionaries’ mixed motives of protecting Maori interests and
their own at the same time. We refer to three situations.

(x) Trustdeeds

At one end of the spectrum, the object expressly stated or implied was to hold the
land in trust for Maori, to guard against ill-advised sales and to prevent Maor, or
dubious Maori factions, from purporting to sell the patrimony of their hapu. Thus
in 1838 the northern Church Missionary Society subcommittee advised the
society’s parent committee that they had amranged trust deeds to ensure that
‘immense tracts of good land . . . remain in [the] possession of the natives’ who
otherwise were ‘continually parting with their land’.”® In 1840 the society’s
subcommittee deposited with George Clarke 17 such trust deeds for the Bay of
Islands where the lands were held “for the Aborigines of New Zealand’, at the
time Clarke left the society to become Protector of Aborigines.’® The intention to
form a trust was not necessarily apparent in the deed but could be separately
declared. The Waimate deed, for example, was written as an absolute
conveyance, but the Reverend Richard Davis signed a statement that it was

acquired ‘as a place of cultivation for the Natives’.*

17. Document 713, pp 98, 107-108

18. Remarks of the northern sub-committee on the parent comumittee’s letter of g August 1838, not dated,
CMS/CN/M 11

19. This was brought to the Tribunal's astention by D Armstrong: see Clarke to Colonial Secretary,
16 Noveraber 1840, 1A 1/1841/135 {doc F1, doc 1), pp 5-23. Although the Government was advised of
these frusts, it appears that none was given force and effect.

20. OLC U/E716-679
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(2) .Joint occupation in deeds

Other deeds enabled both Maori and European to occupy the land in question,
jointly or in separate areas. This was the type of arrangement which prevailed in
western Muriwhenua and which was provided for in the deeds for Awanui,
Okiore, Ohotu, and Pukepoto. The relevant clauses were as follows.

In the Awanut deed:

The land is for Henry Southee and his children for ever but let the natives hear
who are living on this place that they are to have the banks of the river to cultivate
for themselves, the places are to remain sacred for them for ever, they are not to be
troublesome, nor let anyone venture to offer for saie any part on what they are
living because those places are for the cultivations of the natives from one
generation to the other. And the natives residing on this place are to live according
1o the believe [sic] of the Church of England. . . .»

In a separate deed for part of the Awanui block:

This place is to remain as a settlement for us the natives those persons who live
on the place and we are to work on those spots which we wish if it does not
interfere with the plantations of the European we will not take without leave it is
for the European to give his consent. . . .*

In the Okiore deed:

Lo! the natives are to be permitted to coltivate along the banks of the Awanui
river from one generation to another. . . %3

In both the Ohotu and Pukepoto deeds:
The land for Mr Puckey forever and for the Natives.*

Puckey, as noted earlier, was no lawyer. Extrinsic evidenee suggests that his

limitation of occupancy rights to defined places was not intended to confine
Maori to those parts, but, rather, to guarantee those parts for their use. In Ford’s
Okiore deed, for example, Maori were entitled to cuitivate along the banks of the
Awanui River, but this seems to reflect only the fact that that is where they
mainly gardened. There is other evidence that most of the block was meant to be
secured to them.

Dr S Ford was no doubt highly esteemed at this time when medical services

were greatly needed through uncustomary plagues, and he appears to have been
trusted. He did not farm the Okiore block, since he merely visited from the Bay
of Islands, but Panakareao appears to have entrusted him with the largest block

21,
22.
23.
24.

OLE 1/875-877 (doc p5(6), fol 6), pp 18431847

Ibid, pp 18521803

bid, p 1587

Ohotu OLC 1/774 {doc D5{e)}, vol &, pp 1681~-1682; Pukepoto OLC 1/775 (doc D5(e)), vol 5, pp 1724-
1725

TO
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of any given to a church man in western Muriwhenua. It was later surveyed at
8280 acres (3351 ha). Similarly, Panakareao transferred to Ford’s care the whole
Oruruy Valley in central Muriwhenua, some 20,000 acres {8094 ha) of prime
country. In the latter case a trust for Maori was implicit, despite deficiencies in
the deed’s wording. It was stated that the people of that place could “sit upon their
places on the said land within the boundary’ with Panakareao ‘to point out the
sitting places for the Natives’. In forwarding the deed to land commissioners
later, Ford explained he had been asked to act as guardian.®

Then, in describing his Okiore transaction to land commissioners in 1841,
Ford added how the ‘[Okiore] natives connected with it are provided for in a
similar manner to those [at Orurul’. This suggests that the purpose of the Okiore
transaction, like that of Oruru Valley, was to secure the whole of the land, or at
least the greater part of it, in Maori ownership.® It is significant that Ford
claimed only 2000 acres (809 ha) in the Okiore block.

(3) Joint occupations in fact
Finally, there were those where the deeds purported to make an unconditional
transfer, but where a joint occupation continued in fact. The Kaitaia mission
station and the transactions of Joseph Matthews provide examples. The former
has already been referred to. Matthews’ Raramata deed did not refer to Maori
occupations but later, before the land claims commissioners, Matthews was
adamant that the whole of that block was held for local Maori who were living
on the land, and he asked that it be cut out for them. Sirnilarly, Maori continued
in occupation of Otararau. Matthews later asked that 685 acres (277 ha) be cut
out to the south. From last century Maori have persistently maintained that that
area was meant for them, but Matthews died soon after they filed a petition to that
effect and they were unable to persuade the Government of their contention,
There is a further respect in which these and other deeds apparently drafted by
Puckey, for Ford’s Oruru block and Taylor’s Muriwhenua Peninsula, do not
necessarily disclose the true intent. At the Treaty signing at Manrgungu in
February 1840, when it was claimed that two peopie had taken large areas in the
north — an apparent reference to Taylor and Ford as the two largest claimants —
Puckey responded that the land was held “under a trust deed for the use of the
natives’. That may well have been intended, but the trouble was that he was not
a lawyer and his trust deeds did not precisely say so.”” Then, in 1846, Puckey
wrote to the Church Missionary Society, possibly referring to the numerous
transactions that had occurred throughout eastern and central Mangonui:

At the period our purchases were made, the natives were selling land in all
directions; in-so-much that both Mr Matthews and myself entertained serious

25. See Oruru 0L T/704

26. Ford to land commissioners, 13 September 1841, oLC 1/700

2. Tayler, *Notes of the Meeting at Hokianga', 12 Febmary 1840, enclosed in Taylor to Jowett, 2 October
1840, Taylor papers, ATL, vol 10 (doc B1S, pp 14~15)
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apprehensions that the natives would part with more than they couid spare from
their families and in the end occasion material injury to them. This led us to buy
more land than we otherwise should, and with this proviso stated in the deed that
the natives should occupy it with our own children, thereby doing them a kindness
by providing them with homes which they could never alienate from their
families.”

Again, the trust deeds had not specifically stated that.

There is another point of confusion. Puckey’s deeds consistently conveyed
lands ‘ki a mea, ratou ko ona tamariki’, that is, to so-and-so and his children (‘or
heirs’ in the English translation) but not to their assigns. No doubt Maori placed
little or no weight on what was written in the deeds, but if the deeds reflect at all
that which Puckey said to Maori, in the Maori language, he could only have
affirmed their customary expectation of a personal arrangement. The European
right of user, in other words, was personal, and could pass only on the bloodline
within the family with whom there was an agreement. If there was a right of
transfer to persons outside this arrangement, that had to be made clear at the time.
The deeds suggest it never was. The implication is that, if a land right was indeed
conveyed, it could only have been entailed - that is, could only have passed on
the bloodline.

A more particular problem concerned marriage gifts. L.and had been given to
certain Europeans on marrying Maori to pass to their children and down through
the bloodline. One case involved James Berghan in eastern Muriwhenua, and
another Henry Southee in the west. Later, when the Government arranged for
purchases to be approved based upon the value of the goods conveyed, gifts were
seen to fall outside the class of transaction that could be recognised. Southee
protested to the Governor how his gift had cost him a great deal:

1t is presumed that Your Excellency is aware of the nature of a Maori present ~
they always expect another in return which in the end is of far more cost than actual
purchase.

Indeed, were the truth known, Southee’s and Berghan's transactions were the
only ones that should have been approved, for it was only gift exchange, not
sales, that was known to Maori law.

The Maori view that sales had not been effected, and that continuing
obligations applied, is corroborated by further evidence that additional payments
were asked for. It could only have affirmed them in their belief that, in many
cases, the additional payments were then made. Crown counsel argued that
Maori requests for further payments were not like demands for rent, but were
usually based on some pretext of previously vnfinished business. We consider
that simply gave grounds for raising the matter, as though the Maori concerned
would otherwise have waited for the settiers to give of their own free will.

28. Puckey to Church Missionary Sociery, 22 January 1846, Puckey ms, University of Auckiand Libragy

72



PRE-TREATY TRANSACTIONS 33.5

3.3.5 The nature of the occupation and the deeds in Maori; ‘tuku whenua’

The claimants felt some outrage that so much land could have been taken on the
basis of certain deeds in Maori when, on their reading of those deeds, they did
not effect a land sale. The deeds spoke of tuku whenua, a conveyance of land,
when the only land conveyance Maori then knew of, in their view, was one with
a string attached, rather like a lease but nothing like a sale. They were angered
that, while to them a traditional land conveyance was essentially a tribal
arrangement to advantage the tribe, ‘tuku whenua’ had been manicured as a land
sale, to advantage Europeans. Thus began the ‘tuku whenua’ debate, which was
to consume much hearing time. Did “tuku whenua’ or ‘land conveyance’ mean a
land sale or a traditional allocation, or was it a neutral term?

The claimants called Maori Marsden, Ross Gregory, Shane Jones, Rima
Edwards, and Margaret Mutu to say what a tuku meant for them as Maori. We
were treated to a treasure trove of Maori law on managing land, which was really
about managing people, along the lines described in chapter 2. It boiled down to
this: that land was given to bring people into the hapu for the hapu’s long-term
advantage. It was claimed that reference to a tuku of land, a ‘tuku whenua’ as it
is described in the deeds, would have conjured up that purpose, It is not just that
Maori had no word for ‘sale’ but more, that the word the missionaries chose for
sale, tuku whenua, in fact had another meaning already. And ‘sale’ was not
alone. There was no word for ‘ownership’ either, as claimant counsel observed,
for Maori had the privilege of possessing or using only, or they might say that
something was in their control.

Maori studies lecturer L Head and Crown historian ¥ Sinclair argued that the
claimants had wrongly limited ‘tuku whenua’ to a type of transaction which they
had then elevated to an institution, creating a strange new element in a long
historical debate.*® Essentially, Head argued that tuku was a neutral term for
‘give, release or let go’, so that tuku whenua could refer to any land conveyance,
including a sale. It meant simply to let land go. The Maori world had changed, it
was argued, a permanent alienation was understood, and ‘tuku whenua’ was
probably first used as a compound noun to cover land conveyances in Western
terms.

We agree with Head’s point that context is more important than the linguistic
debate, and Sinclair sought to provide that context. He argued that Maori made
rapid adjustments. He pointed to the vigorous trade with Pakeha from the 1830s,
and to a range of commentaries indicative of a substantial shift in Maori minds.

2g. Waitangi Tribunal, Report of the Waitangi Tribunal on the Muriwhenua Fishing Claim, Wellington,
Brooker and Friend Ltd, 1902 {doc c25); R § Gregory’s submission on pre-Treaty transactions (doc
F28); doc F23; M Mumy, “Tuku Whenua or Land Sale” (doc F12); S Jones, ‘He Whakaaringa mo te Tuku
Whenua' 20 March 1994 (doc M3). The matter was initially raised by Dr Rigby: see doc 81, p 1; and
see also doc €5, p 1, doc ¢6, pp 1-2, and doc b3, p 1.

30. SeeL Head, ‘Maori Understanding of Land Transactions in the Mangonui-Muritoki Area during 1861—
65" (doc F21), "An Anabysis of Linguistic Issues .. (do¢ Gs), F Sinclair, ‘Issues Arsing from Pre-
Treaty Land Transactions” {doc 13)
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We refer to those in a moment. For now we record our view, after careful
consideration of the circumstances, that the Maori world had not in fact changed
in a fundamental sense, and that the Maori understanding of a permanent
alienation was probably no better than the European understanding of the
primacy of ancestral tenure.

Read together, the lengthy submissions of anthropologists Metge and
Salmond, linguist Bauer, and historian Wyatt would appear to acknowledge that
tuku whenua was not an institution, but to hold nevertheless that the term had
meaning for Maori only by reference to the long-established process which the
claimants had described.*® That process represented the norm, or that which was
tika or right, it was argued, and tuku whenua referred to it. Western land sales
were not known, it was said, nor was the concept of a permanent alienation.
Maori believed they had retained their authority over the land, and Maori society
was fundamentally as it had always been.

We have summarised lengthy arguments, and our own conclusions are brief.
The main issue, as we see it, was the extent to which Maori had come to new
ways, and that, in our view, required reference to the total context, not merely to
the language of the deeds. We none the less note as follows. The traditional
process of allocating land carried unique referents to continuing relationships
and responsibilities, as was fundamental to Maori society. Despite changes in
outer form, such fundamental values remained the same. Western land sales were
diametrically opposed to the traditional concepts. They severed relationships and
terminated obligations, while, for Maori, continuing obligations and
relationships were essential. The evidence is that Maori still expected those
relationships and obligations to carry on. Accordingly, whatever Maori word was
used to denote the sense of giving or conveying land, and no matter how neutral
that word was, it would still conjure up a giving or conveying on Maori terms,
unless something else was done, within or outside the deed, to make it very clear
to Maori that something extraordinary was happening. We are not aware of
anything in particular that would sufficiently impute that new revelation.

In brief, no word is neutral in cross-culiural parlay, for no word lives on its
own, divorced from its cultural milieu. To the English, for example, ‘conveyance’
is neutral, covering anything from a sale to a licence, but would hardly conjure
up the prospect of being incorporated into a tribe. Likewise, even were ‘tuku’
neutral, for Maori it would not extend to encompass a land sale or a permanent
severing of all ties. There is in each case a relationship between the act of
conveyance and the way the conveyance is expected to be performed.

31. See Dame Joan Meige, "Comments on Issues Arising from Pre-Treaty Land Transactions ...,
10 October 1993 {doc K1); Professor A Salmond, ‘Likely Maori Understanding of Tuku and Hoko',
July o901 {doc D17}, ‘Treaty Transactions: Waitangi, Mangungu and Kaitaia, 1840° {doc ri9);
W Bauer, ‘Toku Whenua: Some Linguistic Issues’ (doc 12); P Wyait ‘“The ‘Sale’ of Land in
Muriwhenua: A Historical Report on Pre- 1840 Land Transactions’, 16 June 1992 (doc FI7}
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We doubt, therefore, whether tuku was in fact neutral, as was claimed. We
think it was too much associated with gift-giving to be seen so. It is telling, in
that respect, that like most Maori words it could be used in many ways where
similar concepts applied, so that, while tuku certainly meant to give up or let go,
it also meant to receive and entertain — the other side of gift-giving. Thus Maori
words are used in many ways but regularly with a common conceptual
denominator.

The source of the problem as we see it, giving good grounds for complaint
today, was the presumption that the British way could be assumed and need not
have been explained. It was assumed that the British system of land management
would apply, not the Maori system for managing people. It was assumed that old
Maori words could be given new meanings, and could be made to apply to this
new system, as though any Maori methods would become redundant. Those
assumptions were the cause of the trouble, in our view, for it was clearly wrong
to impose them.

Thus it was expected that ‘tuku whenua’ would come to mean ‘land sales’ in
time, despite the fact that those words had been associated with a process that
was quite the reverse. We can thus appreciate the claimants’ anger. Their land
and their language were assaulted at the same time, and the capture of one was
used to justify the taking of the other.

In the highiy conceptual and metaphorical manner of Maori speaking, ‘tuku’
was only one of many possibilities for ‘sale’, and in fact it was another word,
‘hoko’, which was eventually to prevail as an equivalent. The deeds also used
‘hoatu’. That captured another sense, a sense of direction away from the speaker
or persons spoken of, just as ‘homai’ gives the reverse. ‘Hoko’ lay between,
suggesting to and fro, give and take, or exchange. None of these words, however,
described an absolute and unconditional transfer of land. The deed simply did
not convey the notion that a vastly different type of land deal was meant to be
going on.

Other words took on new meanings, too. It is doubtful whether Maori believed
in ‘forever’ as Europeans did; instead, they considered more pragmatically that,
if worked on, some things were more likely to endure. Thus it appears that, in
their original meanings, ‘oti tonu atu’, ‘ake tonu atu’ and ‘ake ake ake’ had more
to do with continuity than ‘everlasting’ or ‘an absoiute end’. Similarly,
‘tamariki’ covered ‘issue’, and could have coped with certain ‘heirs’, but its
meaning was stretched beyond comprehension when it was intended to include
‘assigns’. Meanwhile, ‘utu’ could mean payment, but more regularly meant the
payments would go back and forth, and on and on. Neither ‘rohe’ nor ‘kaha’, nor
even ‘paewhenua’, described boundaries or districts as Europeans understood
them. ‘Kainga’ did not mean ‘estate’ but places where fires burnt, from homes to
camp sites, and the name given to a land block might previously have referred to
a locality larger or smaller than the block to which it was ascribed. It seems to us
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that, despite Puckey’s familiarity with Maori, the deeds were speaking Maori
with an English intent.

3.3.6 The context — a Enropean view

Some passion in the tuku whenua debate may suggest the expert witnesses were
further apart than they were. Each seemed to us to be saying that it was not the
language, but the context in which words were used, that mattered most. We
thought it necessary to ask: what were the thoughts of Maori and Pakeha at this
time? what mores and myths shaped their points of view? what did they expect
in light of their own norms? and had either side altered its traditional position?

Crown lego-historian Sinclair was foremost amongst those who saw change,
Maori moving to European standards, in his view, and transferring land ‘“fairly
and squarely within the province of [Western] trade and commerce’, as Crown
counsel put it. Not unnaturally, the sources relied upon were European accounts.
It is not practical to review at length his considerable and intelligent
historiography (or that of others), but we understood him to say in essence that
Maori adapted with alacrity to novel ways, that they leant more to trade than land
retention, and that they sold knowingly for immediate returns and because they
anticipated future benefits.

We agree that Maori had long-termn goals based upon expected gains from
European settlement, and we presume that, like anyone, they would take what
they could in the interim; but it is a large step to assume that they were thinking
outside their own cultural framework, or were operating within that peculiarly
Western concept of an absolute alienation — especially one that would remove
them from the future economic equation. The position we see as mainly this: that
Europeans saw a sale and, even if unconsciously, interpreted Maori opinion in
terms of their own perspective.

The image of some osmotic pull to a stronger cultural system was also
assumed, it seems, but again, that reflects how Europeans saw things and not the
Maori reality. This illustrates the danger of the written record. It elevates the
game of one team only, when there were two teams on the field. The
pervasiveness of a one-sided story is not always appreciated. Since Maori spoke
Maori, reports of what they said are more than second-hand. ‘I sold the land’
would be simple enough, for exampie, were it not for the fact that there was no
word for sale. Is that what Maori said, then, or was it what the other party heard?

A number of accounts were relied on to show Maori understood sales. Thus,
as early as 1835, a ‘leading chief” at Kaitaia is reported to have considered that
the land was gone for ever once payment was made. Given the debacle over that
Kaitaia sale in the way the gifts were presented, however, what assurance is there
that the European commentators put the story right, or were not influenced by
that which a valid sale required? It could be the ‘leading chief” was simply
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playing back what the missionaries themselves had said, to check that he had
heard aright. This was not unknown, by any means.

Also, it was said, a league was formed in Hokianga to oppose land sales,
showing that Maori had come to understand the effect of them. But did this
league against land sales exist purely in the Huropean eye? Was it like the
Taranaki league against sales, as perceived by Europeans, where in fact Maori
were not debating the meaning of a sale but challenging the number of
Europeans coming in, their independent behaviour and the threat fo Maori power
and authority.

Numerous other examples were given and some will be referred fo in later
chapters, but in looking at each, we can only say that a different view is obtained
if one stands in the footsteps of a Maor. A sale in the Huropean eye is an
occupation in the eye of Maor, and vice versa. The documented opinions rmust
now be revisited in light of the greater information that is available today on
Maori customary standards.

I subsequent chapters on later events, this question of context is revisited,
since both sides were presumably learning more of each other over time. For the
moment, we are extremely cautious about relying upon reports from only one
side, and reports, moreover, which reflect the particular presumptions of that
time. A study of bicultural interaction would appear io require, first and
foremost, an appreciation of how each culture worked before judgements are
made of the extent of any change.

3.4 THE EASTERN DIVISION — PORORUA AND THE TRADERS

The transactions in the eastern division are shown in table 8. The land boundaries
in the associated deeds were not clearly described, nor were they later sketched
or surveyed, but figure 19 is an indicative map of their approximate locations.
Figure 20 gives three typical deeds for this area. Figure 21 is an example of a2
somewhat legalistic deed, the form of which was probably drafted in Sydney.
Unlike the deeds in western Muriwhenua, which were all in Maori, these were in
English without Maori translations.

In the eastern division the Europeans were traders, sawyers, and the like with
businesses based on Mangonuni Harbour. The Maori party to the transactions
comprised either Pororua, his family or his followers. Later, when a commission
sat to investigate European purchase claims, Panakareao thwarted its inquiries,
allowing no one to consider that Europeans could have a right in the Mangonui
district without Panakareao’s say-so. In the event, the transactions in this area
were not investigated at the time; nor, as will be seen, were they properly
investigated at any point later. The amount that Pakeha claimed as a result of the
pre-Treaty transactions in the eastern division was 30,962 acres (12,530 haj.
Virtually nothing survives on record to show how the various transactions were
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Figure 19: Pre-Treaty transactions, eastern Muriwhenua

completed, whether in public or in private, whether the deeds were read and
translated, how goods were distributed, and so on.

3.4.1 The dispute between Panakareao and Pororua — a question of right

Essential to understanding the transactions in the eastern division, however, as
well as those in central Oruru, is the dispute between Panakareao and Pororua.
While conflicting stories from rival hapu continue to confuse the picture, there is
at least some local support for that which now follows. It appears that both

78



PRE-TREATY TRANSACTIONS 341

rangatira we: born in Oruru Valley and that both were remarkable childhood
leaders. Their rivairy goes back to then. Panakareao claimed the greater right in
Oruru, through Te Rarawa, who had forced Nga Puhi from Oruru Valley and had
reinstated Ngati Kahu to their ancestral territory. Panakareao identified himself
with Te Rarawa, although the principal hapu of his father was in fact Ngati Kahu.
Pororua, however, associated with Nga Puhi, in particular with Te Uri o Te Aho,
the hapu of his father, Taiapa. He had Te Rarawa connections none the less.
When Nga Puhi were driven from Oruru, Pororua’s parents were allowed to stay,
since his mother was a sister of the Te Rarawa leader, Poroa.

Panakarecao and Pororua both left the area in early adulthood, Panakareao
heading for the North Cape and battles with Aupouri and Ngati Kuri, Pororua for
Whangaroa to join his Nga Puhi relations in their battles with Ngati Pou and the
section of Ngati Kahu living there. By the early 18z0s Hongi Hika had
established his reputation as a military leader in the Bay of Islands, forging a
number of hapu together under the name of Nga Puhi. In 1827, Hongi Hika and
Nga Puhi expelled Ngati Pou from Whangaroa. By that time Ngati Kahu had also
extended as far as the northern shores of Whangaroa Harbour and, soon after the
expulsion of Ngati Pou, they too were forced from the district.

It is not clear when Pororua and his father joined Nga Puhi at Whangaroa, but
both were apparently involved in routing Ngati Kahu from that area. It was on
the basis of his father’s battles that Pororua claimed an ascendancy over Ngati
Kahu extending as far as Mangonui, and it was on the basis of those same
conquests that Pororua claimed the sole right to treat with the first Pakeha settlers
there. Further, Pororua married Ngaurupa of Ngati Kahu at Oruru, thus
consolidating his position in that valley where he was later to introduce a number
of his kinsfolk. Just as Panakareao lived at various places to maintain his
leadership throughout Muriwhenua, so also Pororua lived variously throughout
the centre and the east - at Oruru, probably near Peria, around Kenana and
Kohumaru near Mangonui, and also at Whangaroa.

For his part, Panakareao regarded Pororua as an oufsider in Oruru and an
interloper at Mangonui. He never regarded Ngati Kahu as having been defeated
at any point beyond Whangaroa. Panakareao had also kept Nga Puhi at bay at
Whangaroa when they attacked Ngati Kuri. Furthermore, Panakareao had an
alliance with influential sections of Nga Puhi who were in turn friendly with the
Governor — Mohi Tawhai and Tamati Waka Nene.

It is difficuit to see how the relationship between Pororua and the Mangonui
traders was conceptually any different from that between Panakareao and the
Kaitaia missionaries. Adopting customary styles, Pororua may be seen as doing
no more than allocating areas where the traders could live or cut trees under his
protection, in return for ongoing trading benefits. If Panakareao had no authority
to sell land at Kaitaia, however, for no one was an absolute owner of any part,
Pororua’s authority in Mangonui was even less. It is doubtful whether he had any
authority to represent the local Ngati Kahu communities who continued to reside
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there (though often identified at that time under the more embracing label of Te
Rarawa).

3.4.2 The sawyers - a matter of marriage

The extraction of kauri began in 1831 when the Darling, the schooner of Sydney
merchant Ranulph Dacre, landed a party of sawyers with a British Admiralty
contract to supply spar timber. These included James Berghan, Thomas Flavell,
Thomas Ryan, George Thomas, Thomas Phillips and Stephen Wrathall,
Generally, these men had more right than the missionaries, for each became
incorporated into the Maori tribal structures through marrying local women.
These women had either Te Rarawa or Nga Puhi connections, and some were of
distinguished rank. James Berghan’s first wife, for example, was Turikatuku
Makareta, the daughter of Ururoa, a Whangaroa rangatira of Nga Puhi. One of
their sons, Joseph, was in turn to marry Maraea, the danghter of Pororua.
Berghan's second wife was the daughter of Ihaka Te Teira of Peria, who claimed
connections to both Pororua and Panakareao. Each of these European settlers
was 10 claim land rights by purchase. However, it is likely that Maori saw their
strongest right as arising out of marriage and would later support land claims in
favour of the children.

In terms of the deeds, the sawyers acquired land, though possibly at the time
they saw themselves as gaining no meore than timber or timber cutting rights.
Their deeds were probably drafted for them, since they were not literary types
and at least one could not sign his name. These deeds purported to convey land,
but they also gave some emphasis to the timber, which was the main attraction
then. Thus Ryan’s Waikiekie deed conveyed:

all rights titles Interest to all the Bush Land and Timber known by the Name Ku
Pona both sides of the River and all the Timber there on as far as the Mourea. ™

Similarly, the Putakaka deed provided:

Know all men by these presents that I Bowrua or Ware Cowrie a Chief of
Mongaruewie and Oduru on the first day of November One thousand eight hundred
and thirty-six have sold unto Thomas Phillips, George Thomas and Thomas
Burgess of Mongaruewie, Doubtless Bay, New Zealand, their heirs and assigns for
ever all Rights Titles and Interest (excepting 6 spars now standing and belonging
to Stephen Wrathall and two trees belonging to Mr Gudger) to a settlement now
called Peutoearea with all the surrounding parts.®

The form of these deeds may have been prepared in Sydney, with the traders
being left to add the names of the parties and the property in question.
Dieffenbach wrote, after visiting the area in 1840:

32. OLC 403—407 {doc piz(a), p 76)
33. oLc 617623 (doc pi2(a)(i), p 8g)
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Deed for “Timber Land® on the Putakaka (Oruaiti} River

Krow all men by these presents that I Bowrua or Ware Cowrie a Chief of Mongaruewie and Oduru on the first day of November One thousand
eight bundred and thirty-six have sold onto Thomas Phillips, George Thomas and Thomas Burgess of Mongaruewie, Doubiless Bay, New
Zealand, their heirs and assigns for ever all Rights Titles and Interest (excepting ¢ spars now standing and belonging 10 Stephen Wrathall and
two trees belonging 10 Mr Gudger) 16 a settlement now called Peutoearea with al the surrounding parts of which seitlement 1 1he said Bowrua
or Ware Cowrie give ail claims up 1o the said Thomas Phillips, George Thomas and Thomas Burgess, and ! Bowma or Ware Cowrie have
received of the above Thomas Phillips, George Thomas and Thomas Burgess as a full and just payment in sterfing money (£10) Ten Pounds for
which I forfeit ail rights and all claitns or my heirs or successors fo the above their heirs and sucessors for ever. In Witness whereof 1 set my
hand and seal this first day of Noversber 1836,

Bowrua or Ware Cowri x
Tanuware X his mark

Witnesge.

Williara Wells

Robers Twait x my mark
Stepher Wrathall

James Whitaker x my mark (Turton's Deeds, pp 27-28)

Waipumahu Peed

Know ali men by these presents that We Kiwa Pew and the undersigned Native Chiefs of Mungonui District Doubtless Bay New Zealand for
and in consideration of £10 ten pound, One Dress Coat Value Five Pounds, one Box £1 one pound. one Bianket, 16 sixieen shillings, 16 lbs
Tabacco, and 6 six yards of Calico, 10 us ies hand paid by Fames Berghan of Musgoenui the receipt whereof we hereby acknowledge have
bargained sold and delivered and by these presents do bargain sell and deliver unio the said James Berghan ail that picce or parcel of land timber
mines and minerals belonging therenpio and bounded as foilows: Commencing at Wymboomough and following the different windings of the
Pusta Kaka river unio the Wangaroa road and back 1o Wymboomough by the Wangaroa road and known by the Native names of Orudu, te Hale,
Wymboomough &e &e to have and to hold aforesaid bargained premises unio the aforesaid James Berghan and his exgcutors administrators
and assigns for ever, and we E Kiwa Paowa Porurua and the undersigned for us and our executors administrators and as<igns by these presents.
In witness whereof we set cur hands and seals this 7th day of Febroary in the yvear of our Lord 1837.

Kiwa

Na Pewa tokn x tohu

[In] Presence ofe

Frederick Hancke? {Turton's Deeds, pp 28-29)

Ngawai Deed
Know all men by these presents That we Native Chiefs residing at Oododo and Munganui of Doubtless Bay New Zealand, and known by the
names ' Tai Heape', "Waekowri', ‘Tukarede’ and ‘Rekiwa’. On the fifteenth day of October in the year of our Lord One thousand eight hundred
and thirty-nine have begueathed bargained and solé and by these presents do bequeth bargain and sell unto Clement Pastridge and Hibernia
Smyth (late of Adelaide in South Australia but now of Munganui in Doubtiess Bay} their Heirs Executors and Assigns for ever all our rightiitle
and interest in and unto a piece of parcel of land with all timber &c &c thereunto belonging sitvated at Munganui in Doubtiess Bay fronting the
salt water on the South West side and kaown by the name of 'Kngawi Tioararca’ on the South Easi Boundary and Kotehihi on the North West
boundary adjeining a piece of land formerly purchased by Thos Ryan divided from his land by a small stream of water called the *Hai Hal® ereek
bounded on the South West by the salt Water and extending 10 a tdge of hills 1o the North East which forms the outside boundary at the foot of
the said hills the River runs whick forms the outside boundary. We the said *Tai Hape' *Warekowri' — ' Tukarede’ and 'Rekiwa’ in consideration
of the sum of Fifty pounds value in goods of the undermentioned description viz Ten pair of Blankets, nine gown pieces, six red Shirts, Eleven
common Shirts, six pair of Trowsers. Three gross pipes, a double barrel Fowling piece, ten pounds of tabacco, six handkerchiefs — one bag of
shot, three boxes of percussion caps, and 2 nipple screw, which we do hereby acknowledge 10 have received as a just and full paymentfor the
above described piece of land, and do hereby resign ali our right title and interes), in and umlo, the said piece of land for owrselves and owur Heirs,
Executors. and assigns for ever and do yield up possession of the same 10 the said Clement Partridge and Hibernia Smyih their Heirs execulors
and assigns for ever in witness whereof, we have hereunto set cur hands and seals this day and year and firs1 above written in presence of the
undermentioned wittiesses.

October Fifteenth One Thousand eight huadred and thirty nine. Received the value of Fifty pounds in goods as described uader of Messrs
Clement Parridge and Hibernia Smyth being fuli and fina} consideration for the piece of land described on the other side in the presence of the
undermentioned witpesses.

10 pair of blankets 1 Double Barrei Fowling piece
9 Gown pieces 10 tbs Tabacco

6 Red Shiris 6 Handkerchiefs

11 Common shirts 1 Bag Shot

6 Pair Trowsers 3 boxes of percussion caps

3 Gross Pipes 1 nipple screw

Witness

Thos Flavel} his x mark

(George Thomas

Thormas Phillips kis x mark

(Turton’s Deeds, pp 39-40)

Figure 20: Three typical trader deeds, eastern Muriwhenua
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A great many of these first settlers, doubtful of being able to maintain their
claims to their immense purchases, have no other object than to clear the greatest
possible amount of profit in the shortest time, even at the sacrifice of a large and
invaluable forest.3

He described the ‘reckless destruction’ of kauri forests occurring in many
places, and noted that, once cleared, ‘kauri land is so exhausted that scarcely
anything will grow on it but fern and manuka’. Much of tbe work of felling and
cutting the logs up into 16-foot lengths was done by ‘native sawyers’. Cut in the
inland forests, the logs were floated down tributary streams in flood times to the
harbours. Dieffenbach recorded:

A melancholy scene of waste and destruction presented itself to me when I went
up to see this forest. Several square miles of it were burning having been fired in
order to make room for the conveyance of logs down to the creek. Noble trees,
which had required ages for their perfection, were thus recklessly destroyed in
great numbers, as, in consequence of the great quantity of resin around this pine,
the fire always spread rapidly. The cupidity of new settlers too often occasions the
destruction of the forests, to the irreparable injury of subsequent colonists.*

3.4.3 General overview of transactions

Each of the transactions in the eastern division is described in detail in Professor
Stokes’s background report.3® At this point we need make only the comments
that follow.

Notwithstanding the paper conveyance in the deeds, on the ground nothing
was given except a right to use and occupy, and that was subject to compliance
with local laws and customs and contribution to the local community. As
illustration of the above, the Europeans were subject to the law of muru or
plunder for offences. The trader Thomas Ryan and his Maori wife were twice
subjected to mury, on each occasion for leaving their place of residence and thus
breaching their contractual obligations as Maorl saw them. It was “their custom’,
Ryan said, ‘to take all the possessions of any person who forsook any tribe,
considering them forfeited’. That indeed was the custom as we understand it: the
profit from the tribe had to retum to it. Hibemia Smytb and his family were also
subjected to muru, probably for similar reasons.

Further, the right given was not a property right, for Maoni had bargained for
a relationship, not a sale. The arrangement was personal. Thus Panakareao later
admitted Captain William Butler to residency at Mangonui, but, as land
commissioner Godfrey noted:

34. E Dieffenbach, Travels in New Zecland, 1.ondon, John Murray, 1843 (reprinted Christchurch, Capper
Press, 1974}, vol 1, p 228

35. Ihid, p 227

36. Professor Eveiyn Stokes, ‘Muriwhenua: Review of the Evidence’, May 1666 {doc P2}, ch 13
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This Indenture made the Seventeenth day of December in the vear of our Lord One thousand |
eight hundred and Thirty- Eight Between Ekeva and Warekauri Chiefs of Mungonue and
Cdoodo Mungonue Doubtless Bay New Zealand of the one part and William Butier Master of
the Whaling Barque Nimrod of the other part. Whereas the said Ekeva and Warekauri being
Chiefs of Mungonue and Odoodo aforesaid in the Territory of New Zealand and having right
and authority to alienate the land hereinafter described have contracted with the said William
Butler for the sale to him of the said land for the consideration hereinafter expressed. Now this
Indenture witnesseth that in consideration of one double barrell gun two casks of gunpowder
three kegs of Gunpowder Sixty pounds of tobacco four cotton shirts four pair of duck trousers
one camster of powder and one box of caps and two pair of biankets in hand well and truly
delivered by the said William Butler to the said Ekeva and Warekauri before the sealing and
delivery hereof the receipt whereof and that the same is in full for the absolute purchase of the |
Inheritance in Fee Simple in possession of the land and hereditaments hereinafier described and
intended 10 be hereby enfeoffed and conveyed the said Ekeva and Warekauri Do hereby
acknowledge and from the same and every part thereof Do acquit release and for ever discharge
the said Wiiliam Butler his heirs and assigns and also the said land. We the said Ekeva and
Warekauri have given granted and enfeoffed and by these presents Do give grant enfeoff and
confirm unto the said William Butler and his heirs All that Island situate in the Harbour of
Mungonue and known by the name of Piehenou or by whatever name the Island is knows or
distinguished Together with all ways paths waters woods timber and other trees mines and
metals and all appurtenances to the said land and premises belonging or in any wise
appertaining And ail the right and titie whatsoever of them the said Ekeva and Warekaurt or of
any persons oy persons claiming or deriving title through them or to the same To have and To
hold the said Isiand hereditaments and premises hereinbefore described and hereby granted
enfeoffed or confirmed or infended so to be with their and every of their rights privileges
advantages and appurienances whatsoever until and for the sole use and behoof of the said
William Butler his heirs and assigns for ever And the said Ekeva Warekauri for themselves
respectively and their respective heirs Do hereby covenant with the said William Butler his heirs
and assigns That they the said Ekeva and Warekauri and their heirs shail and wiil warrant and
for ever defend unto and to the use of the said Wiiliam Butler his heirs and assigns All the Island
and premises hereby granted and enfeoffed against them the said Ekeva and Warekaur: and their
heirs and against all and every other person and persons whomsoever claiming the said land and
premises or any part thereof, in Witness whereof the said Ekeva and Warekauri have hereunto
affixed their seals and signatures the day and year above written,

... [Attestation clauses]

Be it remember that on the seventeenth day of December in the year of our 1.ord one thousand
eight hundred and thirty-eight peaceable and guite possession and full Seizin of the land and
hereditaments within mentioned to be granted and enfeoffed to the within named William
Butler was openly had and taken by the within named Ekeva and Warekauri and by them
delivered to the said William Butler. To hold the same unto and to the use of the said William
Bustler and his heirs according to the purport and true intent and meaning of the within written
Indenture in the presence of us whose names are hereunto subscribed.

.. . [Attestation clauses]

... [Receipt for goods]

Figure 21: Captain Butler’s Paewhenua deed - eastern Muriwhenua
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altho’ the Claimant would be permitted to remain undisturbed upon these Lands by
this Chief, yet, as it is not probable, that he would at any time be allowed to transfer
them to others.

Despite Ryan’s experience, those who had taken Maori wives were probably
more secure, at least so long as they lived on the land and kept the local law.
Certainly, the husbands would remain outsiders, but the children would have a
place as of right in the local hapu, for they came in on a bloodline. They came
from the whenua. They would be the tangata whenua,

Some who came may be regarded as speculators, like Hibernia Smyth and
Clement Partridge, who stayed briefly then went. For them no less than others the
expectation was that they would settle, and they too appear to have been
subjected to muru when they attempted to leave, It is then significant that many
years later, when Maori petitioned that they were wrongly excluded from this
district, the petitioners assumed, rather than stated, that the land had reverted to
Maori after the departure of ‘Smith’ and ‘Pateriki’, as they were then called. On
leaving, contractual arrangements were seen as at an end.

The position is not so clear with Walter Brodie. He came and went but returned
again with intentions of working a coppemmine on his claim at Karikari
Peninsula. In his case, he complained, Maori forced a renegotiation of his
contract, reducing it considerably to leave only the coppermine part of his
acquisition, that is, the area he intended to use.

Finally, the Europeans’ right was no greater than the right of the one who gave
it. In this case, the right of use and occupation was from Pororua. It seems,
however, that the right thus obtained was not strong and that a right from
Panakareao was mainly required. Those who stayed were eventually to receive
Panakareao’s blessing.

3.5 THE CONFLICT AT THE CENTRE

The transactions in the central district, from Mangatete to Mangonui, are set out
in table ¢ and are approximately delineated in figure 22(a) (Mangonui township),
(b) {Oruru), and (¢) (Karikari). The total area claimed by Europeans in the central
district was 21,745 acres (8900 ha). Generally, the traders involved in the eastern
division also claimed property in the centre, being either sections in Mangonui
township or land in Oruru Valley. In each case, their pretended right was through
allegiance to Pororua, as before, and tribute was given in the form of a variety of
goods - blankets, clothing, guns, and implements. Those involved included
Thomas Ryan, James Berghan, Stephen Wrathall, George Thomas, and Thomas
Phillips. There were others, like William Wright, who transacted with Pororua
aithough they had not been involved in the eastern sector.

37. OLC 913-914, (docs DS, D12(a)in)
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S, Source: NZ Hydrographic Chart
o e, g6 NZ5111; OLC Files
o ii: Area exposed at low tide
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Figure 22(a): Pre-Treaty transactions as represented in old land claims,
Mangonui, central Muriwhenua

The other claimants in the central district claimed through Panakareao. All
deeds through Panakareao were in Maori. Those of all others were in English.
Two traders who had not been involved in the east, and who pursued rights
through Panakareao, were Walter Brodie and William Murphy, although
Brodie’s purchase deed was effected without Panakareao being involved.
Further, John Ryder, a carpenter for the Church Missionary Society, contended
for land from Panakareao near Taipa. The missionary Joseph Matthews had a
claim for land near Karikari, and James Davis, the son of missionary Richard

The claims
through
Panakareao
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Figure 22(b): Pre-Treaty transactions as represented in old land claims,
Oruru Valley, central Muriwhenua

Davis, had a stake nearby at Mangatete, in each case by aligning with
Panakareao. There is extrinsic evidence, referred to in a later chapter, that both
the Davis and Matthews transactions were meant to hold parts of the land for
Maori. Finally, as if to outwit the adherents to Pororua, Panakareao gave the
whole of Oruru Valley to the Church Missionary Society surgeon, Dr Samuel
Ford, to hold on trust for local Maori according to such allocations as Panakareao
might approve. He thus purported to subsume the right of anyone claiming
through Pororua. In the opinion of Crown historian D Armstrong, Panakareao

QI
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Figure 22(c): Pre-Treaty transactions as represented in old land claims,
Karikari area, central Muriwhenua

was also attempting to extend his influence to Mangonui, while the missionaries
promoted the transaction in order to secure peace.” Then once more, when
government was established and a commissioner was assigned to investigate
these alleged purchases, Panakareao was to prevent any inquiry into any land
claim that had not been approved by him.

Panakareao’s transactions with Matthews and Davis, and the arrangements
with Brodie, will be considered more fully when reviewing the inquiry into them

38. Seedoci3
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in chapter 5. The transaction with Ford, however, needs further attention at this
stage.

No doubt Samuel Ford, Church Missionary Society surgeon based mainly in
the Bay of Islands, was highly valued for his treatment of a people troubled by
fatal epidemics, against which the tohunga, unaccustomed to these imported
infections, were powerless. Panakareao had already provided him with a large
area at Kaitaia and, as mentioned in the previous chapter, there is evidence,
extrinsic to the deed, that Ford maintained that the land was held on trust for the
local people. Near the end of the pre-Treaty days, in November 1830,
Panakareao set aside in Ford’s name the massive and rich Oruru Valley. It was
the second-largest land transaction in Muriwhenua and exceeded some 20,000
acres (8094 ha). It had once been the home of one of the most intense
aggregations of Maori people.

There were several other unusual features to the Orurit arrangement. The deed
covered not only the whole Oruru Valley but extended beyond to include the
eastern extreme, the Kohumaru village, a regular residence of Pororua (see fig
22(b)*). Further, it encompassed and thus appeared to negate certain previous
arrangements that Pororua had made with traders in this area. Then it purported
to secure the land for two communities of Maori, both of them a mixture of Nga
Puhi and Ngati Kahu—Te Rarawa: at Kohumaru, where Nga Puhi may have been
the greater number, and at Oruru, where Ngati Kahu--Te Rarawa almost certainly
were,

Furthermore, this deed was executed by 50 Maori, which suggests a rather
public event; then, more extraordinary still, it was executed by people from both
Ngati Kahu~Te Rarawa and Nga Pubi. None other than Kiwa, Pororua’s brother,
was among those who joined Panakareao and signed, but Pororua himseif did not
do so. Probably, this omission was not accidental.*

Nothing survives of the circumstances, the debate and the goods distribution,
and whether the deed was executed at once or over time. Yet the deed has the
hallmarks of an attempt to settle that debilitating tribal and leadership dispute
between Pororua and Panakareao. Was it possibly settled that Pororua should
stay in the east at Kohumaru and Panakareao in the west, along the lines
allegedly stipulated by Mohi and Nene when ending the war in Oruru? Whatever
the case, Pororua did not agree, and later he opposed the investigation of this
transaction on the ground that he had not approved it.

While there is no hard record of the Maori opinion, from a Pakeha view the
evidence is strongly indicative of a trust. The prospect of a trust arises from these
words in the deed (as transiated from the text in Maori):

The people of Kohumaru with their children may sit upon this place from this
generation to another: but not the people of other parts: those of the place only.

3g. ‘We have estimated the boundaries of Ford's Omru transactions from the description in the deed, but,
given the lapse of time, the exact location of the place names mentioned is uncertain.
40. For varying cpinions on the purposes of the deed, see doc 3, p 16; doc D4, app v, pp 28~29;doc 13, p 3
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Also the people of Oruru may sit upon their places on the said land within the
boundary. But for me {Panakareao} to point out the sitting places of the natives and
those only shall be there who follow the directions of the Scripture of Jesus
Christ.#

As Armstrong pointed out, the arrangement that Panakareao could determine
who might reside on the land, provided they were Christian, may have been a
two-edged sword, for Pororua had so far refused to add Christianity to his
ancestors’ religious equipment. This deed too, however, was almost certainly the
work of W G Puckey, who saw the arrangement more clearly as a trust. At the
Mangungu Treaty signing on 12 February 1840, Wi Tana Papahia objected to the
large claims of two persons in the north, in what we consider was a peinted
reference to the Reverend Richard Taylor and Dr Ford, who had the largest
claims by far. Puckey was there and responded that:

the land aHuded to was held under a trust deed for the use of the natives, and that
the mission would hand over that [land} and all other Tracts held in a similar way
{o the Government.®

The intention that the land would be held in trust for Maori, or that the deed
should serve to secure the land for them, is further supported in this written
statement by Dr Ford, made in 1841 fo the commissioners appointed to
investigate these transactions:

I purchased this land at the urgent request of the natives who were desirous of
disposing of it to one who [would] act as their guardian allowing them to cultivate
portions of land within my boundaries.

This is expressed in the Deed and there are now many natives settled in legal and
undisturbed possession on my purchase . . #

In October 1840, Ford and Panakareao renegotiated the transaction, as shown
by a codicil on the reverse of the deed. It translated into English as follows:

‘We Noble Panakareao and others whose names are affixed to this deed of land
on the back of this, in conjunction with Mr Ford have all of us agreed that all the
land therein mentioned shall go back to the natives excepting that expressed in the
present writing which shall belong exclusively to Mr Ford & his beirs. Lo! these
are the boundaries . . . #

There followed a description of boundaries enclosing perhaps some 5000 acres
(2024 ha}. Only Panakareao and one other signed. Various opinions were given
on this amendment. Historian Dr B Rigby noted that Ford had left the Church

41. Turton 1879, deed 52

42. R Tayior, ‘Notes of the Meeting at Hokianga, 12 February 184¢°, enclosed in Taylor to Jowett,
20 October 1840, Taylor papers, 10, ATL {doc 813, pp 14-15)

43. Ford to New Zealand land commissioners, 28 December 1840, 6L¢ 1/760

44. OLC /704, (doc D12}, pp 2021
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PRE-TREATY TRANSACTIONS 1.6

Missionary Society service and thought that could have been a factor. D Amm-
strong observed that the amendment effectively acknowledged that Panakareao
had authority over the balance, and P Wyatt put the matter more strongly, that
Maori were asserting their continued authority wherever they could.*® Whether a
severance of the trust was in fact intended, however, is doubtful. In the
subsequent investigation of the claims, Ford filed for the full 20,000 acres,
relying only upon the 1839 deed. Later he explained that only 5000 acres were
sought for himself absolutely. It is possible, however, that an inalienable trust for
Maori was intended for the balance,

3.6 THE NORTHERN SANCTUARY

The two transactions on the northern peninsula are summarised in table D and
shown in figure 23. More detail on these is found in Professor Stokes’s report.*®
The area claimed was 51,200 acres (20,721 ha), but the claim of one alone
amounted to 50,000 acres. This is regularly referred to as “Taylor’s Purchase’,
although we think the word ‘purchase’ is a misnomer: there Panakarcao and a
missionary agreed to an arrangement to secure protection for certain hapu at risk.,

The mixed motives of missionaries, to protect Maori interests while not
forgetting their own, are again apparent in the amrangements the Reverend
Richard Taylor sought for the country’s most northerly point. Adopting the
thoughts of the missionaries in the Bay of Islands, though not quite following
their form, Taylor proposed to hold the northern peninsula for the local Maori,
many of whom had been driven from the area by Te Rarawa and wished to return.
Taylor referred in particular to “Te Aupouri’, although he also used that name
compendiously for all Maori of that area, just as the missionaries used “Te
Rarawa’ for everyone else. Combining commercial objectives with his
humanitarian ideals, Taylor sought also to invest in this venture some capital
from certain colicagues in New South Wales, plus some of his own, so that, in
addition to protecting the land for Maori, he might secure for himself and his
partners an area proportionate to their investment based upon the New South
Wales land ordinance scale.

To this end, Taylor met with the Kaitaia missionaries and settied the
arrangements with Panakareao. It appears that most of Te Aupouri and Ngati
Kuri were then living at Kaitaia, although sections of Ngati Kuri were spread
from Manawatawhi to Whangaroa. Although Panakareao was later criticised for
treating with Taylor ahead of the local people, he appears to have shared Taylor’s
concern for the northerners’ future. Te Aupouri and Ngati Kuri were living
peaceably amongst Te Rarawa at Kaitala at this time, and Panakareao had

45. Seedocs €1, I3, FI7
46. Document p2, ch 16
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The deed's words
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Figure 23: Pre-Treaty transactions as represented in old land claims, northern peninsula

taken up arms to protect Ngati Kuri when they were threatened by Nga Puhi at
Whangaroa.
In the deed the arrangement was not described in full. The relevant part

(translated) read:

This land becomes Taylor’s. It has been decided to belong to his children forever
and ever.

Taylor agrees that the rest of the Aupouri people live on his land if they live
peacefully without stirring. Taylor will direct them as to where they should settle if
they wished to settle and return there. However no person shall say the land
belongs to them. They cannot stake their claims or buy or sell any part of this
land.¥

47. Translation given to Crown by M Jones in 1993: see doc 15, p 15.

100



PRE-TREATY TRANSACTIONS

3.6
Claim Parties Valueof | Area | Examised Outcome
and date goods | claimed
{acres)
Claim 45% to| Panakareao and £30 : 350,000 Yes Godfrey recommended 1704 acres
‘Muriwhenua’ 28 others to grant. Grant issued for 852 acres
R Taylor, church 22 October 1844. In addition, 852
worker, acres scrip exchanged for land east
20 January 1840 of Mangonui by Duffus and Lloyd
in 1850s. See OLC 403 ard OLC
880.
Claisn 382 to Panakareao and £221 1200 Yes Godfrey recommended 224 acres.
‘Kaimauman® | seven others i Grant issaed 22 October 1844.
T Grenvilie Called in by Bell and 130 acres
{W Potter scrip ordered for Macky. Scrip
pursued the issued 20 June 1862, Scrip
OLC}), accepted. Land absorbed into
27 Pecember Wharemaru block.
1839

Table p: Pre-Treaty transactions, northern peninsula,
as represented in old land claims and depicted in figure 23

Taylor’s journal and letters provide the necessary amplification. He wrote
his journal on 21 January 1840:

This day I settled with Noble [Nopera Panakareao] the chief of the Rarawa to
buy Muriwhenua or the north end of the island, a large though unserviceable tract
of land 35 miles long and ten wide in one part arranging at the same time for the
entire land as far as Mt Camel with the chieftainship of the whole. [ have given the
former one hundred and sixty pounds (£160) in goods which I have taken off
Sadlier’s hands at his request and £100 in money. I have been induced to do so
because by my becoming purchaser 80 natives will immediately return ang settle
upon it where I have offered them and the entire tribe a home. They have been
vanquished and expelled by Noble’s tribe some years ago and have never since
dared to live on the land **

Later, in a letter of 5 October 1840 to the Church Missionary Society
1.ondon, Taylor wrote:

1 have purchased the {Coast?] . . . from the North Cape to the Reinga. | did so
because I thought if I did not I should never perhaps have another opportunity. This
land was formerly the possession and abode of the Aupouri who being vanquished
by the Rarawa lost both their chief . . . and their land, the greater part of the tribe
was then cut off, the remainder fled to Wangaroa where they remained with a
friendly tribe until a few months ago when their friends having parted with their
land to Europeans they were compelied to seek a home elsewhere their desires
were naturally towards their native spot. They petitioned Noble [Nopera

in

mn

48. Taylor's journal, Auckland Institute and Museum (quoted at docs 815, p 8, 15, pp 10~11)
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3.6 MURIWHENUA LAND REPORT

Panakareao] to restore it to them, the tribe refused, Noble himseif pressed me to
buy it, I declined, for I came to the land with the determination not to have any
possession [0f?] it, and therefore invested my little property in the Colony (of New
South Wales) before 1 Jeft, but it so happened my agent sent me word the security
was not good and my money was still in his hands and he moreover strongly
recommended to me to purchase land in New Zealand stating that this would be the
only opportunity missionaries would have of making any provision for natives, he
also sent goods to obtain some for himself (and he is one of our best men in the
colony). I therefore bought the land partly with his goods . ..

Taylor then described the terms of the transaction and stressed his honourable
intentions, in that he had:

made provision for the whole tribe of the Aupouri, only stipulating that each
individual should be obedient to me, there are now nearly 100 men in the land
which before was uninhabited, for myself I only claim 1500 acres and the same for
the other owner. I may have erred but I believe whatever the world may say I have
done more for the poor natives than will be done again, a tribe now have a home,
its native home. I can only say that ] am most willing to resign to the Society ail my
interest in if if deemed advisable. I cannot regret the step I have taken though I feel
it will render the motives which led to it to be doubted until the circumstances of
the case are known.#

On 6 October 1840, Taylor wrote to Hobson about his transactions:

Having been given to understand that you wish to ascertain what lands have
been secured in behalf of the natives, I have the honour of informing you that 1
have purchased a tract of land extending from the north cape to Cape Maria V D
[van Diemen)] and thence to a small perforated island {Matapia), which I hold in
trust for the natives of the Aupouri tribe reserving 6000 acres for myself, Col
Phelps fwho had acguired part of Sadlier’s interest] and Lieut Sadlier RN joint
purchasers to be selected from whatever parts of that purchase I may think proper.
Ihave also 1o state that many of the natives of this tribe who once owned the above
mentioned land but were vanguished and expelled from it by the Rarawa, have
since my purchase returned, and are now residing upon it.%

A trust was It is apparent that Taylor saw himself as holding the land in the deed on trust

intended  gor the customary hapu, as well as having personal rights to a comparatively
small part of it.
Taylor's later We now know that the area concerned was about 65,000 acres (26,306 ha). At

assessmentol®  the time the deed was signed, however, Taylor had litle idea of the size or
boundaries. He had still to visit the area, and the deed’s boundary description
probably came from Te Aupouri and Ngati Kuri Macori then fiving at Kaitaia.

Taylor later walked the land and completed a sketch in his journal, which is

49. Taylor to Church Missionary Society, § Oclober 1840, Tayior Ms/z54, ATL
50. Taylor to Hobson, 6 October 1840, 1a 1/1840/567, NA Wellington
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3.6 MURIWHENUA LLAND REPORT

reproduced in figure 24. The boundaries recited in the deed, however, give a
different result, as is also shown in figure 24, especially excluding the fertile area
on the east coast known as Waikuku. This is important, for when Taylor travelled
to the area in January 1841, the local people were concerned that Waikuku
should be left out.

At first Taylor had ‘a cool reception’ from those at Parengarenga. They
considered that Panakareao had no business to deal with the land without them.
When Taylor returned the following month, he met with:

the Chiefs of the Aupour with Te Mu at their head when they stated that part of the
purchase they allowed which is the land from Pakaho [Pakohu] to Waitohoia
[Waitohora] and then to Parengarenga and Matapiu [Matapia].”’

This describes a triangle, as shown in figure 24, and again Waikuku is excluded.
On returning to Kaitaia, however, Taylor endeavoured to secure Waikuku. His
journal entry for 16 February 1841 records an arrangement with:

Taitimu a chief of the Aupouri (baptised yesterday) to go and reside on my land
at Waikuku, he first signed a paper acknowledging that the land was mine and that
none should live there without making the same acknowledgement and then 1
presented him with a handsome blue cloak intended for Noble but returned by him
when he was out of temper with me.*

This agreement, translated into English, read:

This declaration is my agreement of a sale {hokonga) by Nopera in Muriwhenua
to Taylor and I consent to his living in Waikuku, such place to be regarded as
Taylor’s place. So that this agreement may be binding, I will not permit the people
who oppose Taylor to live there, aiso those who object to this place being Taylor’s.

Kai titiro {Witnesses) Wiki Taitiru, Rangatira o te Aupouri
Nopera Naterant Wakarum

W G Puckey Paraone te Huhu

J Matthews Mehaka Hiko®

The inclusion of Waikuku was to be the cause of some dissension. Indeed, the
whole transaction became beset by confusion. There will be further reference to
it in the next chapter, which concerns the Government’s subsequent inquiries.

s1. Faylor's journal, § February 1841, ATL
sz, Taylor's journal, 16 February 1841, ATL
53. Translation for Crown counsel by M Iones, 1993
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1. TAYLOR'S SKETCH MAP

Redrawn from his Journal
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Figure 24: ‘Taylor’s transaction’, northern peninsula
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3.7 SUMMATION

QOur opinions on the main points are as follows:

* While presumably Maori did not all see things the same way and thoughts

changed over time, we think it is highly unlikely that Maori generally saw
the land transactions in Muriwhenua as land sales in the European sense.
Much more compelling evidence would be needed to assume that the
profound and antithetical principles of traditional land tenure had been
displaced.

There is no compelling evidence that Maori had bowed to an alternative
power structure when the transactions were entered into. The presumption
must be the other way, that Maori saw things faithfully in terms of their own
law, which was the only law they needed to know and the only one to which
they owed commitment.

Despite the use of deeds and money, and other changes in form, the
fundamental value system underpinning Maori law appears to have been
unaffected.

It is far more likely the transactions were seen by Maori as creating personal
bonds, and as allocating conditional rights of resource use as part of that
arrangement.

The general principle was that persons were allocated the right to use a
particular resource, rather than the right to ail uses within a defined parcel
of land. Although some modification of that principle may have been seen
as appropriate for Europeans, the principle still applied so that a right of
exclusive possession to all resources in a given area could not be assumed.

A personal contract needed to exist between the land user and the
community. Rights passed to heirs of the blood and could not pass to
assignees without community approval. It 1s consistent that the missionary
deeds entailed the land, that is, that they personalised the right to the
transferee and issue. By custom law, however, no land interest existed
independent of the local community and was freely transferable outside of
it. Land rights flowed from an abiding relationship with the associated hapu.
Use rights were conditional upon regular contribution to the community and
acceptance of its authority and norms. Accordingly, it was considered,
continuing benefits would flow to the community from the aliocation of use
rights.

The view persisted that the underlying right to the land, and the authority
over it, remained with the ancestral community. People did not buy land so
much as buy into the community. From a traditional view, the land was still
the land of the people long after it was ‘sold’, so that even today, Maori
speak of the relationship they have with their ancestral land,
notwithstanding a century of intervening sales. In the same way, people
throughout the Pacific still talk of church land, for example, as ‘their” land,
as though no permanent alienation of the freehold had occurred.
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There is no sufficient evidence to show that, generally, early Europeans
sufficiently understood the Maori tenure system or were sympathetic to it.
They appear, rather, to have been locked into their own cultural opinions.
Henry Southee may have been an exception.

Generally, Europeans occupied the land at Maori will, but upon annexation,
the deeds were presented as absolute land conveyances consistent with the
English legal system.

The . basic distinctions were that Maori saw a social compact where
Europeans saw a property conveyance. Europeans considered persons could
hold land without social obligations and responsibilities to the local
community, while to Maori, that was unthinkable; the use of a resource was
a privilege passed down from the ancestors. Europeans saw a land
transaction as simply a deal, a transaction where the parties need barely
have known each other beforehand and need not know each other thereafter.
To Maori it was the confirmation of a relationship which was intended to
produce ongoing benefits for both sides.

Contemporary opinion that Maori understood sales may be subjective, self-
serving, overly dependent on the authors’ interpretation and not founded on
an adequate comprehension of Maori tradition.

It does not follow that, when Europeans gave new meanings to Maori words
and practices, in the deeds, they had the same meaning for Maori, or that
words like ‘sale’ conjured up in the Maori mind all that they did for
Europeans.

It is doubtful that ‘price’ meant for Maori what it meant for Europeans. 1t
was not about land value, but about the mana of the Europeans (a person of
status should be able 1o give generously) and the mana of the contract (that
given should suffice to honour the affected Maori and to mark the occasion).
Effectively, the deeds evidenced only part of the arrangement, being that
which the European party sought to achieve under English law.

If Maori law applied before annexation (or after), as we consider it did,
then, as a matter of law, the transactions could not have been sales, for
Maori law did not permit of that. If English law had prevailed, the
transactions are doubtful again, for lack of contractual mutuality.

The rangatira did not have the right, title, and interest to effect a sale in
Western law. They had only a power of allocation. We consider Panakareao
did not seek to do more than allocate land, and for the benefit of the local
community, with whom the European would then be bonded. Moreover, in
aliocating land to Europeans, the rangatira were not alienating their
authority over the land but asserting it.

The missionaries’ concept of a trust, as implied with Oruru, Raramata,
Mangatete, Okiore, Tangonge, and Muriwhenua North, or other joint-use
arrangements, came closer to Maori expectations that the Europeans would
have a role within the Maori communities and both would assist each other.
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CHAPTER 4

RATIFICATION PRINCIPLES

The shadow of the land goes to the Queen, but the substance remains with us.

Nopera Panakareao, in the debate on the Treaty of Waitang: at Kaitaia,
Muriwhenua, 28 April 1840

4.1 INTRODPUCTION

The main question is whether the Government made sufficient inquiry into the
pre-Treaty transactions to treat them as sales. The gravamen of the claimants’
case was that the Government did not, and that it was incapable of
comprehending the Maori dimension. The Crown’s rejoinder was that the land
commissioners made a thorough investigation of those matters that needed to be
considered in terms of the legislation, and that the legislation was adequate for
the purpose. In this and the following chapter we conclude the transactions were
simply presumed to be sales or were treated as sales, without adequate inquiry of
the Maori intent.! There was no inquiry, or no authority to inquire, whether, in
the circumstances, a trust should have been imputed and given legal effect. The
legisiation was insufficient for the task if all equities were to be considered.

The inquiry of the pre-Treaty transactions should also have disclosed, in our
view, that the arrangements for Pakeha in Muriwhenua needed better planning.
The Treaty of Waitangi should have served to remind the Government that sound
settlerment policies were required, not ad hoc land transactions, if Pakeha and
Maori were to share fairly in the land.

The question is also whether Maori and Pakeha had so merged since the
transactions were made as to become of one mind. We conclude they had grown
no closer by the time the transactions were examined, and indeed were further
apart. After annexation, Furopeans were no longer bound to Maori law and,
increasingly, were acting in an independent manner. For Maori, their law and

I. The main research reports to the Tribunal on the pre-Treaty transactions and their subseguent
investigation are given at footnote one to chapter 3. This chapter also considers, however, the issue of
surplus land, which was the subject of special submissions in M Nepia, "Essential Documents of the
Royal Commission on Surplus Lands 1948’ (doe F7); R Boast, ‘Surplus Lands: Policy-making and
Practice in the Nineteerth Century’, June 1592 {doc Fi6}; David A Armstrong and Bruce Stirling,
*Surplus Lands: Policy and Practice, 1840-1950", September 1993 (doc 12); M Nepiz, ‘Muriwhenua
Surplus Lands Commission of Inquiry in the Twentieth Century’, October 1992 {doc G1, 68).
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authority was still the same. It i1s necessary to consider, then, the alternative
mind-sets of the parties at the points of interaction from 1840. This chapter
begins by reviewing the Treaty of Waitangi in that context, and a certain land
transaction at Mangonui soon thereafter, the first land transaction between Maori
and the Government in New Zealand history.

The criteria for examining the pre-Treaty transactions are then considered, as
set out in the New Zealand Land Claims Ordinance 1841. Thereafter, a review is
made of the general operations of the Godfrey commission to consider the
European land claims; of the separate arrangements for scrip lands, as they came
to be known; of the unofficial inquiries conducted by Resident Magistrate White,
and of the final adjustments effected by Commissioner Bell, some 15 years after
the ratification process began.

Chapter 5 then deals with the resuits in each of the Muriwhenua districts. It
will then draw conclusions on the process as a whole, and on the Government’s
right to what is called the “surplus land’.

4.2 THE TREATY OF WAITANGI AND MAORI EXPECTATIONS

Notwithstanding that the British Colonial Office and the fledgling local
bureaucracy continued to assume the transactions would be judged by British
law, the Treaty debate could only have convinced Maori that the resuit would be
settled by their terms.* We refer to the record of that debate at Waitangi in the
Bay of Isiands on 6 February 1840, at Mangungu, Hokianga on 11 February
1840 and at Kaitala, Muriwhenua on 28 April 1840. The record is important,
though again it must be treated cauntiously, since the debate in Maori has not
survived but only English interpretations of it.

The Maori contribution to the making of the Treaty reflects their debating
modes and the customs that gave their order of speaking. The friendly
relationship between Maori and missionary, and the missionaries’ evaluation of
the Governor’s visit, obliged Maori to honour the occasion. They responded as
etiquette required. To whakanui, or enlarge the day, ‘several thousand’ were
reported at Waitangi. Had he been a Maori, the Govermnor might have sensed
victory even before the debate began, for there would have been real cause for
alarm only if the attendance was poor. Further, the first day’s debate was
prolonged for an exhausting six hours after the Governor retired. Thus was the
day honoured as it deserved to be.

Unfortunately, there was no large feast at Waitangi. The missionaries should
have known that was required, but Maori rectified the social gaffe for them. Soon

2. A comprehensive summary of the material relevant to the Treaty debate is provided by Professor
Evelyn Stokes at'Muriwhenua: Review of the Evidence’, May 1996 {doc p2), chs 8, 9.
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after, the Treaty was taken to the mission station at Mangungu, where 3000
Maori were estimated to have been present, 400 to 500 of them being ‘chiefs of
different degrees’, and a huge meal was laid on. It is possible that Mangungu was
thus more important than Waitangi.

It is not clear how many assembled at Kaitaia, but 500 were described as
forming an immediate circle. There, however, and not to be outdone, a gift was
made to the Governor of 12 tons of potatoes and kumara, eight pigs and some
dried shark.? Such munificence would compensate for any lack of numbers. A
large feast was also put on for the Governor’s party. This was more important for
establishing a relationship than any contractual terms and, as shall be seen,
Panakareao was later to remind officials of the feast, not the Treaty, when
describing the responsibilities of each to the other.

European accounts depict lively Treaty debates, with the position being saved
or violent argument quieted through the timely appearance of a principal
rangatira. This could be accurate, but the record is of a European view, and to our
minds the result may not have been so finely balanced. A matter is ‘koretake’ (of
no account}, to Maori, if it arouses no passion or debate, while a battle of words
does justice 10 the cause, sharpens the issues, augments the occasion, and leaves
stories to memorialise the event.

It was said that the Governor was harangued with allegations, but impassioned
declamation is also a standard oratorical tool. It solicits a clear position on a point
in issue.* Thus Europeans opposed to the Treaty (for annexation would restrict
their ability to trade and buy land) had advised Maori that the Governor would
enslave them and leave them landless. The Maori way is to clear the air by so
averring, in order to compel a forthright denial. Further, to discredit the
missionaries as Maori counsellors, some traders claimed the missionaries had
already robbed Maori of their land. Again, the Maori manner was to repeat the
allegations so as to compel an open disavowal.

They had also a parabolic debating mode. One speaker appeared in rags in a
show of penury. His purpose, we consider, was not to compiain of land loss, but
to imply that the Europeans should give much more than they had already.

A further cultural trait deserves mention: in forming contracts, Maori looked
not to the heart of the terms but to the heart of the person making them. It was
integral to Maori philosophy, as illustrated in gift exchanges, that there should be
trust, honesty, and generosity in establishing working alliances. Accordingly, a

3. Infact, the etiguette of gift exchange was observed. The Governor's return gift, sent later, was 12 bajes
of blankets and a cask of tobacco.

4. Lieutenant-Governor Hobson commented on this: “The New Zealanders are passionately fond of
declamation, and they possess considerable ingenuity in exciting the passions of the people’: see
Hobson to Gipps, 17 February 1840, in H Turton, Facsimiles of the Declaration of Independence and
the Treaty of Waitangi, Wellington, Government Printer, 1976.
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missionary protest that their love was enduring had as much weight as precise
proposals for land sharing.’

Care is needed, too, with accounts that Maori complained of land Joss through
sales. The debate was all in Maori, there was no language equivalent for a land
‘sale’, and nothing survives of the Maori words used. These reports may
represent the translator’s understanding more than Maori intentions.

it was usual, as well, and it is often still so today, that the main leader spoke
last. Leaders’ addresses commonly end debate. They soothe the wounds of
earlier discussion, add passion or reasoning as required, and allay fears or
doubts. Further, since previous discussions gave rangatira a fee! for the
consensus, a general affirmation regularly attended their closures. This chiefly
anchoring of debate often had two purposes: to state a pre-formed consensus
view, and to show the authority to declare it.

No academic analysis is needed for these views. Tribunal members recall how
Maori placed more faith in people’s words than written contracts, or relied
mainly on personal relationships, even in our times. The oratory, the staged
deciamations, the aggressive allegations, the impassioned claims, the cautious
and reasoned summations, and sudden consensus, are all standard fare today, on
marae and before the Waitangi Tribunal and Maori Land Court.® To Maori, such
processes help achieve lasting decisions.

Thus the closing address may deserve most weight. Those preceding it may
reflect positions required in customary rhetoric and process. It was in his now
famous closing address at Kaitaia that Panakareao illuminated the Treaty by
saying, ‘The shadow of the land goes to the Queen but the substance remains
with us,” He added, “We will go to the governor and get a payment for our lands
as before’, for under the new regime, only the Governor could pay for land
rights.’

Professor Dame Anne Salmond, whose advice we valued, referred to ‘the
shadow of the land’ as meaning that the Queen had a spiritual, protective, or
kaitiaki role, the shadow, the ‘atakau’ or ‘atarangi’, denoting the protective and
spiritual aspect of a being, in Maori views. Independently, Rima Edwards, a
claimant well versed in Maori law, argued the same.? There were different
opinions, however, on whether ‘substance’ stood for ‘land’ or for ‘authority’, but

5. The Reverend Henry Williams apparently understood this cultural predilection. In introducing the
Treaty debate at Waitangi, for example, he described the Treaty as an act of love on the part of the
Queen: see Claudia Orange, The Treaty of Waitangi, Wellington, Allen and Unwin and Port Nicholson
Press, 1987, pp 45—46. In the Maori mind, such a declaration is the first prereguisite to contract
formation.

6. The order and form of Maor debate vary according to the occasion. We here refer to whakawhiti
korero, the criss-crossing debate amongst the members of the related hapu of a district.

7.  See BPP, vol 4, pp 511-512

8. See A Saimond, ‘Submission for the Waitangi Tribunal: Muriwhenua Land Claim® (doc F19), p 46;
Evidence of Rima Eruera {doc ¥23), pp 12~15; L. Head, ‘An Analysis of Linguistic Issues Raised in
Margaret Mutu (1992) Teku Whenua or Land Sale? and Joan Meige (1992) Cross Cultural
Communication and Land Transfer in Western Muriwhenoa, 1832-1840" {doc G35), pp 11-12; Orange,
pp 82-83. The arguments are more fully summarised in doc P2, chs 8, 9.
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we consider it covered both, since land and authority were fused in Maori minds.
The words Panakareao added, however, may shed more light: “We will go to the
governor and get a payment for our lands as before.” The implication could be
that Maori expected the Governor to pay for the use of the land but the
underlying Maori title would remain.

As we understood Dame Anne Salmond to say, the Queen would serve as
kaitiaki, as guardian and protector. Maori in turn would protect the Queen, the
two standing in alliance. The Govemor would serve as kai-whakarite, as broker
or mediator between Maori and European, but the authority of the land would
remain with the rangatira, with whom it had always been.?

Accordingly, we doubt whether Maori anxieties were in fact as large as the
reports of their alarm that they would be made slaves or would lose their land.
They had little to fear, not yet at least. They were measured in their thousands,
whereas Europeans were but a handfu] at Kaitaia and Mangungu and a mere few
hundred in the Bay of Islands. Their towns could even be sacked if Maori chose
— and indeed, soon after, Kororareka in the Bay of Islands was destroyed.
Certainly, the Governor forewarned that many more Europeans would come, but
Maori had known Europeans for over 50 years, their numbers had hardly grown
in that time and Maori were concemed mainly to secure more. Any suggestion
that they would suddenly be swamped must have seemed beyond belief. The
British boats were large, but not that large. We think the Treaty rhetoric was,
rather, a warning that Maori would entertain no diminution of their authority and
expected, at the very least, that power would be shared in arrangements made
with the missionaries and the Governor.”®

Despite those cautionary remarks, the debate is informative none the less.
“You must preserve our customs and never permit our lands to be wrested from
us.” Those words from another leading figure, Tamati Waka Nene, were typical
of the leadership’s opinion, where land, law, and authority were invariably
treated as one. These graphically illustrate how Maori expected their law and
authority to remain. The Governor responded as he was bound to do. At
Waitangi, the issue had become mixed with a dispute amongst the churches.
There, the English account of the Governor’s response was:

g. It is said that Panakareao later reversed his metaphor when he considered the Governor was
challenging his authority.

10. Mention was made of an event at Hokianga when a group of Treaty signatories returned the blankets
given to them the day before and asked that their marks to the Treaty be expunged. We read the
incident not as a rejection of the Treaty, however, but as a rejection of the blankets. They were clearly
insufficient in number, and an inadequate return for the massive hosting of 3000 people that had been
required. Much worse, they were less than those given to the rangatira of the Bay of Islands. According
to Maning, Gld New Zealand, 1948 pp 216-220, one rangatira considered, ‘1 got for myself and ali my
sons and my two brothers and my thres wives, only two blankets. 1 thought it was too little .. ]
Subsequently, and by way of comparison, Panakareao received from the Govemnor 12 bales of blankets
and a cask of tobacco. While this was in return for a substaniial gift from Panakareao, Hokianga Maori
had alsc given freely in hosting a large hui for the Giovernor. Maning suggests that Hokianga Maori
signed principally to obtain blankets, but he was not an impartial observer and his anecdotal accounts
are related with a sardonic flair.
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The Govemor says the several faiths [beliefs] of England, of the Wesleyans, of
Rome and also the Maori custom, shall be alike protected by him. "

At Kaitaia, Willoughby Shortland for the Governor put the matter more
succinctly:

The Queen will not interfere with your native laws or customs.”

From the Treaty guarantee of rangatiratanga (or traditional authority), from
oral undertakings to respect the custom and the law, and from tbe guarantee that
Maori could keep their land, Maori had cause to believe that the Europeans
already in possession of land held it only on customary terms. The Treaty debate
could not have disabused them of that customary notion but, rather, could only
have reinforced it. If this were so, the pre-Treaty transactions had properly to be
judged by Maori custom. As shall be seen, however, they were not.

Other likely Maori perspectives from the Treaty and the northern debate
would include these:

¢ That Maori and the Queen would stand in partnership or alliance, and Maori
would continue to benefit from having more Pakeha living with them.

s That the Governor would unify Pakeha and Maori, would end inter-tribal
confrontation and would keep order amongst Pakeha. This would secure
law, order, and national unity. As Panakareao put it: “We now have a
helmsman; before everyone wanted to be helmsman; one said, let me steer,
another, let me steer, and we never went straight.” '

» That Maori and the Governor would be equal, not one above the other. A
persistent metaphor was that the Governor should not be up and Maori
down.

e That Maori would repose in the Governor an absclute trust. Such a
relationship already existed with the missionaries. As Panakareao put it, in
urging the execution of the Treaty, “What man of sense would believe that
the governor will take our food away and give us only a part of it?”* By this,
we think, he was referring to the land. For Maori, trust, and the display of
trust and love, were the essential ingredients to forming a lasting
relationship. It was assumed, of course, that this trust would not be one-
sided. Unfortunately, however, the Maori display of trust was seen by the
British as acknowledging subservience.

e That the Governor would respect the Maori social structure by dealing
through the leadership and not with upstarts who relied on Pakeha

11. ‘W Colenso, The Authentic und Genuine History of the Signing of the Treaty of Waitangi, Wellingion,
1890

12. From John Johnson's journal, 28 April 1840, Auckland Poblic Library

13. BPP vol4,p5i1

14. Per Willoughby Shortiand, BPF, vol 4, pp 510~511
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recognition to rise above their stations. This was one area where Maori did
have cause for concemn. The new wealth in goods and the British method of
trading had allowed individuals to treat independently of the established
leadership. The effect was 1o destabilise the Maon communities. Under the
Treaty, however, rangatiratanga had been guaranteed.

» Although Maori echoed the Governor’s promise to protect them by calling
on him to do so, at the time it was the Governor who most needed shelter.
There was concern, however, that Maori should not be regarded with the
same low esteem as the Australians regarded the aboriginals, the
‘paraiwhara’ (black feliows} as Maori called them. Despite the rhetoric,
later events soon showed that Panakareao expected an alliance of equals for
mutual protection, not paternalism.

e That the pre-Treaty fransactions would be inquired into. That was the
Governor’'s express promise, made in the course of the debates, although it
may have been meant to appease the assembled Europeans more than
Maori. Maori had not specifically urged this course and, following Lord
Normanby’s instructions, the Governor proclaimed the inquiry even before
the Treaty debate began.

e That lands unjustly held would be returned. This was in direct response to
Te Kemara, Rewa, and Moka, who alleged that seven Europeans (who were
specifically named} were wrongly claiming their land and who challenged
them to return it. We think that was sufficient to forewarn the Governor that
the Maori understanding of the transactions would need to be inquired into.

4.3 THE TREATY OF WAITANGI AND BRITISH EXPECTATIONS

When considering the Treaty of Waitangi and British expectations, the Treaty
debate is more significant for what was not said than for what was. It was not
said, for example, that, for the British, sovereignty meant that the Queen’s
authority was absolute. Nor was it said that with sovereignty came British law,
with hardly any modification, or that Maori law and authority would prevail only
until they could be replaced. Similarly, while Maori assumed that they had kept
the underlying right to the land on which Pakeha were living, in accordance with
ancestral norms, the British assumed, but did not say, that the underlying (or
radical) title would be held by the Crown, in accordance with English beliefs.
Although no deception was intended, the assumption was none the less that, in
brief, the British would rule on all matters, and the fair share for Maori would be
what the British deemed appropriate.

‘We do not think the pre-eminence of British law and rule was at all stressed in
the Treaty debate. The talk did not match Panakareao’s clear exhortation:
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Hear, al] of you, Pakeha's and Mouris. This is my speech. My desire is that we
should all be of one heart. Speak your words openly; speak as you mean to act; do
not say one thing and mean another.’s

A more astonishing assumption by the British persisted from 1840 to 1846:
that all lands not stocked, gardened, or lived on by Maori would be wastelands of
the Crown. In instructing Lieutenant-Governor Hobson, Lord Normanby had
cautioned against that view, but it persisted for six years nonme the less."
Governor Grey then made it plain that, whatever the worth of the doctrine in law,
it would be impossible to enforce it in fact. Although wastelands were not
mentioned at Waitangi, as Normanby regarded all the land as Maori-owned, and
although scorn would justly have greeted that doctrine had it been raised in the
Treaty debate, it gained currency soon after the Treaty’s execution. It is likely to
have influenced those who subsequently held official positions, including the
examiners of the pre-Treaty transactions.

We imply no subterfuge in describing the enormous gap between what was
said and agreed and what was left unspoken. Like Maori, the British were locked
into their own world-view and spoke of things which carried a raft of
implications that they could take for granted and yet only they could know.
Matters had to be put simply, and British constitutional norms were as
incomprehensible to Maori as Maori societal norms were a mystery to the
British. What needs to be stressed, therefore, is that each side approached the
Treaty with genuine good feelings for the other — Maori seeking advantages from
Pakeha trade and residence, the British expecting benefits from this expansion of
their empire. They also proposed protection for the indigenous people. As a
wealth of historical material reveals, there was in England at this time a strong
evangelical and humanitarian tradition consistent with this objective. As Maori
knew, the terms were not as important as the hearts of those making them.

The resuit, however, is that, despite the goodwill, the parties were talking past
each other. Maori expected the relationship to be defined by their rules. It was
natural to think so and, far from disabusing them of that view, the Treaty and the
debate reinforced it. By the same token, the British, true to what was natural to
them, assumed that sovereignty had been obtained by the Treaty and therefore
matters would be determined by British legal precepts. It is thus important to see
the Treaty not in terms of its specific details but for what it mainly was: a
statement of good intent and of basic and necessary principles. With regard to the
earlier transactions, however, the Treaty and Treaty debate showed that, in
contractual terms, the parties were further apart than they were when the

15. Perthe Reverend Richard Taylor and Dr Johnson, Gipps to Russell, 15 June 1840, BPP, vol 3, pp 180—
181

16. For a fuller discussion on the topic, see doc Pz, ¢h g, The wastelands doctrine is criticised by the
Tribunal in The Npal Tahu Report 191, 3 vols, Wellington, Brooker and Friend Ltd, 1691, vol 2,

p 252.
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transactions were first made, Fach had more cause to think their own rules
applied, to the exclusion of any other.

4.4 ToE TREATY OF WAITANGI AND LORD NORMANBY

Whatever the mismatches of Maori and Pakeha aspirations, none gainsay the
Treaty’s honest intention that Maori and Pakeha relationships would be based on
mutual respect and the protection of each other. For Maori, these principles were
essential to any alliance. For the British, they were part of the art of
statesmanship and of humanitarian objectives.

The more specific intentions of the British are explained in the royal
instructions through the Colonial Secretary, Lord Normanby, which flesh out and
give meaning to the Treaty’s bland promise of protection.”” They so illuminate
the Treaty’s goals that, in our view, the Treaty and the instructions should be read
together. Two of Normanby’s injunctions have particular relevance for these
claims: the first, that all contracts should be on fair and equal terms; the second,
that Maori must keep sufficient lands for themselves and only the excess should
be sold.

In Lord Normanby’s elegant phraseology:

it will be yvour duty to obtain by fair and equal contracts with the natives, the
cession to the Crown of such waste lands as may be progressively required for the
occupation of settlers. . ..

All dealings with the aborigines for their lands must be conducted on the same
principles of sincerity, justice and good faith, as must govem your transactions
with them for the recognition of Her Majesty’s Sovereignty in the Islands. Nor is
this all: they must not be permitted to enter into any contracts in which they might
be the ignorant and unintentional authors of injuries to themselves. You will not,
for example, purchase from them any territory, the retention of which by them
would be essential, or highly conducive, to their own comfort, safety or
subsistence. The acquisition of land by the Crown for the future settlement of
British subjects must be confined to such districts as the natives can alienate,
without distress or serious inconvenience to themselves. To secure the observance
of this, — will be one of the first duties of their official protector.™

It may be seen that, had Normanby’s instructions been adhered to, Maori could
only have become significant stakeholders in the new order.

Using Lord Normanby’s instructions as an overlay, another principle emerges:
that the restriction on aliepation of land to private individuals was intended not

17. The rules for the interpretation of treatics with indigenous peoples, inciuding those for the
incorporation of background documents, have been examined in previous Tribunal reports. American
authorities have been reviewed for the Tribunal in Professor W Morse and Rosemary Irwin, ‘Treaties,
Deeds and Surrenders: An Analysis of Canadian and American Law’ {doc 02).

18. Normanby to Hobson, 14 August 1839, BPF, vol 3, p 87
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only to augment State revenues but to protect Maori by enabling State
supervision of land sales. The trouble was, however: who would supervise the
State?
The Treaty of Waitangi will be referred to again, but for now three promises
should be kept in mind, for they assuredly influenced Maori at that time:
e Maori law or custom, and Maor authority, or rangatiratanga, would be
respected;
e the pre-Treaty transactions would be inquired into and lands unjustly heid
would be returned; and
» all future dealings would be with the Govemor, who would provide for and
protect Maori interests.

4-5 THE MANGONUI AFFIRMATIONS, I1840-41

The next major point of Govemment and Maori interaction came on 24 June
1840, only two months after the Treaty was signed at Kaitaia. On this occasion
George Clarke, for Govemor Hobson, and Panakareao, with four others,
completed the first official ‘land sale’ in New Zealand, which we call the
‘Mangonui transaction 1840’ to distinguish it from another Mangonui
transaction of 1863. We do not see this first transaction, or a similar one of 1841,
as a sale, however. Some historical evidence suggests that the Governor was
trying to guieten Panakareao’s claims by buying him out, and was hoping to
maintain peace by keeping settlers out as well until matters had settled. In any
event, so many complications accompanied recognition of this “purchase’ that it
was rarely relied on. Amongst other things, Clarke was in a conflict situation, as
Government purchase agent, since his primary responsibility was as Protector of
Aborigines.

Later events would show that Panakareao saw the transaction as no more than
an affirmation that he held authority over Mangonui and the eastem division. It
is not always appreciated, although historians have noted it before, that in
transacting with Europeans over land, the rangatira did not see themselves as
ceding their authority over that land but as asserting it, and as being
acknowledged as possessed of that power.

The English text of the Mangonui deed is set out in figure 26. It related not to
the Iand as such but to Panakareao’s interest in it. There was no accompanying
plan and the rough boundary lines are barely comprehensible, so the depiction in
figure 25 is no more than approximate. The deed incorporated land already
claimed by settlers under transactions with Pororua. It appears to have been
managed by three missionaries, Puckey, Matthews, and Clarke, and the style
shows it was written by Puckey. Puckey was a lay catechist and carpenter whose
honesty, which was above guestion, was in excess of his ability as a legal
CONVEyancer.
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Figure 25: The possible location of the Mangonui ‘purchase’, 1840—41

The transaction followed a discussion between Panakareao and Governor
Hobson. Panakareao apparently complained that Pakeha were entering
Mangonui without his permission. Afterwards Hobson expressed his hope, in a
letter to Governor Gipps in New South Wales, that the deal would ‘restrain in
some degree, the settlers from making encroachments on the land which has been
and still is the cause of much annoyance to the natives’." On 9 July 1840 Hobson
had issued a proclamation cautioning anyone without a prior claim against
entering the territory the deed referred to.

Subsequent conduct, where Panakareao still dealt with the land as though his
authority was unimpaired, shows that he did not regard this transaction as

19. Hobson to Gipps, 18 July 1840, BPP, vol 4, pp 57-58 (quoted in doc A21, p 12)
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extinguishing his interests or authority. The indications are that, as at June 1840,
Panakareao was still operating by the laws of his ancestors and not by the English
laws of sale. We think the more likely scenario to be that Panakareao would have
placed importance on the Mangonui transaction but for different reasons than
those the Governor may have imagined. By his agreement with Dr Ford,
Panakareao had secured Pakeha recognition of his rights throughout Oruru and
even to Kohumary, and by the Mangonui transaction, as Panakareao saw it, the
Governor had recognised his rights to Kohumaru, Mangonui, and an
indeterminate area to the east.

Pororua apparently saw things in a similar light. When he heard of the
transaction with Panakareao, Pororua protested that he should be acknowledged
in the same way — even though, if the pre-Treaty transactions had indeed been
sales, he had already sold most of the land in question. The result was a second
deed, dated 28 May 1841, conveying ‘all his part and that of his tribe’ in the same
iand for the same amount of £100, only this time in specie: one horse, one cloak,
one saddle and bridle. In the same way as Panakareao, Pororua continued to act
thereafter as though he were now the sole owner of the land in question.

Our conclusions are:

On the face of the deeds, the Government bought the ‘possessions and
interests’ of Panakareao and Pororua in the vicinity of Mangonui. It is
doubtful whether this conveyed a property right, or whether either
Panakareao or Pororua had an interest in possession that was capable of
severance and alienation. What Panakareao and Pororua were contending
for was not a private right of property but a political right of authority ~
which they did not see themselves as transferring.

There was no independent assessment or confirmation of the transactions at
the time. The nature and extent of the interests referred to were not
examined. There was no inquiry as to whether Maori understood the
transactions in the terms the deed described.

On the evidence that is now available, the right and interest that Panakareao
and Pororua respectively claimed was mainiy the right to admit and control
newcomers to the territory. Neither had interests in possession, except that
Pororua was resident at Kohumarn in association with others, and
Panakareao claimed the right to reside in the area, in community with
others, if he chose.

It was clearly not seen as a sale. Pororua and his people continued to reside
at the village at Kohumaru.

On the available evidence and in the light of subsequent conduct, neither
rangatira freely and willingly sold the authority he had to control
newcomers to the territory; on the contrary, each saw the transaction as
acknowledging his authority. The deeds were in conflict with reality and
accordingly, notwithstanding their terms, there was no effective conveyance
of anything.
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This book sheweth that Noble Panakareao the Chief of Kaitaia on the twenty-fourth day
of June in the year of Qur Lord One thousand Eight hundred and forty did sell to His
Excelleacy the Lieut Governor Captain William Hobsen Esq of Her Majesty’s Royal
Navy, his possessions and interests in Manganui and jts vicinity, bounded as follows,
commencing at Owetc {in Poubtiess Bay) continuing along the River Pagkotare from
thence over to the Mouth of Kohumaru along the waters of Pata Kaka over Hill and Dale,
untill you come to (Gtangaroa, returning by Unuhia, from thence to Wakapaku, from
thence to Tae Maro, the Watn and Oneti, over Rangi toto, crossing to Rangi Kapiti, from
thence to Koe Koea, the Kopu and Parore, continuing unti} it meets Oweto. The Payment
for Nobies interest in the said land given to him is £100, One Hundred Pounds Stirling,
Lawful Money of the British Empire, given in the presence of Nobie Panakareao and his
Tribe in Witness whereof he has duly signed this deed.

Witness
Wi G Puckey Nopera Pana kareao X His mark
Joseph Matthews Pukipi Ripi X His mark
George Clarke P A Hohepa Poutama 0 His mark
Reihana Morenui 0
Kepa Waha 0 His mark

Note: Although Panakareac has his mark on the deed, a receipt for the money bears his
signatare.

Figure 26: The English text of the 1840 Mangonui purchase,
New Zealand’s first official Jand ‘sale’

4.6 BRITISH PRESUMPTIONS AFFECTING THE PRE-TREATY
TRANSACTIONS

The principles already developed, of respecting Maori law and authority and
protecting Maori interests, were lost almost immediately, by officials, in a
preoccupation with the English system. Integral to understanding the laws and
practices for examining the pre-Treaty transactions are certain assumptions of
English law. The first was that all land is held by the Crown and no one is entitled
to any part without a Crown grant or licence, provided, however, that in New
Zealand the Crown is assumed to hold the land subject to any Maori usages until
Maori rights are lawfully extinguished. In the result, the Government had no
need to register a conveyance of land from Maori, and had only to be satisfied
that such Maori rights that may have existed had been extinguished. It could then
do as it chose.

The second assumptton, at that time, was that the extinguishment of native title
was an act of State and, as such, was not reviewable in the courts. This was
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despite the fact that Maori were New Zealand citizens. Later, this was given
statutory reinforcement. In the result, and at the time, it was sufficient for the
Government to say that native title had been extinguished. It was not necessary
for the Government to show how that had been done.

The third assumption was not consistently made but was still regularly
apparent. It was considered that, when Maori accepted any uncustomary
instrument or land conveyance, or were subjected to one, the stream of
customary consciousness was broken, customary title was impaired, and the
Government could dispose of the land as it considered appropriate. Thus land
could be transferred to Dr Ford or the Reverend Richard Taylor upon a trust and
the Government, while not acknowledging the trust, could regard the native title
as extinguished.

We see the two main problems with the ratification process as follows. The
first was the presumption that, as a matter of law, all Maori interests were deemed
to be extinguished, while Maori saw their interests as continuing. The perception
of a continuing Maori interest had been made known to the British House of
Commons beforehand.

The second was that the transactions could be treated as sales provided they
were affirmed by one or two Maori and were equitable. This was so though
Maori affirmed no more than their customary understanding, which was not of a
sale. In addition, the equity of the transactions was barely considered. The only
transactions adjudged as inequitable were those outside Muriwhenua that were
seen as notoriously bad for they covered whole provinces.

It appears, moreover, that the transactions could be treated as sales without any
lawful inquiry at all. Those of Muriwhenua East and the centre were regarded as
valid sales even though none was officially inquired into in the way the
legisiation required.

4.7 THE LAND CLAIMS ORDINANCE 1841 AND THE SURPLUS LaND
DEBATE

The assumptions concerning the Crown’s radical title, the process of
extinguishment and the loss of customary status through uncustomary
instruments, fit with the arrangements made to inquire into and resolve the
European land claims arising from the pre-Treaty transactions. We consider that
the relevant legisiation, the New Zealand Land Claims Ordinance 1841, was
insufficient, in all the circumstances, to compel the full examination that was
needed if Maori Jaw was to be upheld, and Maori interests protected, as the
Treaty of Waitangi had required.

In explanation, the New Zealand legislation was patterned on models from
New South Wales, where native rights were not part of the design. This arose as
follows. Certain squatters in that colony, having assumed rights to land, had
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onsold all or part to newcomers. The latter sought recognition for their
purchases. By legislation of 1825 and 1833, recognition was given on the limited
basis that no one could take more than 2560 acres (or four square miles), and
each would receive according to their respective payments. The claimants were
to appear before land commissioners to settle the amount paid and the boundaries
of the land concerned. There was a problem, however. The Statute of Frauds
required land sales to be evidenced in writing, but the early squatters and settlers
were often illiterate and such written documents as may have existed were often
unsatisfactory. It was therefore provided that the commissioners should be
guided by the real justice and good conscience of the case without regard to legal
forms and solemnities.

Again, no native questions were involved, and it was not necessary to consider
whether the alienor understood a sale since everyone was from the same culture.
It was sufficient if both sides affirmed to the land commissioner that a certain
sum had been paid and a definite land area had been given over.

It then happened that, while New Zealand was a dependency of New South
Wales and annexation was pending, certain Sydney speculators who had
invested in land in New Zealand had become anxious to secure good title for
their purchases immediately on annexation. Governor Gipps of New South
Wales was able to produce the necessary legislation to investigate their claims
from that which already existed in his colony.

Gipps’s legislation for New Zealand was hotly debated in New South Wales,
since it limited grants thereunder to 2560 acres (1036 ha) with the balance, or the
surplus as it was called, passing to the Government. Governor Gipps was
adamant, however, that, by English law, the Government would have the
underlying or radical title to all the land in New Zealand once sovereignty was
proclaimed, that the Government could then do with the land as it chose, and that
the Government was fully entitled to grant part only of that acquired by the
purchasers and to keep the balance. The Australians, it seems, had not heard of
this radical title and acted as though it were an absurd legal fiction, or medieval
relic that could hardly have applied south of Capricorn.*® Gipps’s legislation for
New Zealand was enacted none the less.

Thus the surpius land issue arose at this early stage. It is helpful now to give it
a definition, as appropriate to the New Zealand situation and the debate that
followed:

Surplus land: surplus land is the balance of a pre-Treaty land transaction which
was not granted to a putative purchaser.

It is land which the Government presumed to own.

20. ‘The origins of the New Zealand legislation, and the extensive debate in Australia, were outlined to the
Fribunal in a major historical work: D M Loveridge, “The New Zealand Land Claims Act of 1840,
18 June 1593 (doc 12).
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After annexation, Gipps’s legislation was re-enacted in New Zealand by
Governor Hobson, with virtually no change, as the Land Claims Ordinance 1841.
Governor Gipps, however, continued to give assistance. He appointed the land
commissioners from New South Wales, with Colonel Edward Godfrey, a British
military officer, being posted to the northern part of New Zealand including
Muriwhenua.

As we read it, the primary purpose of the legislation was not to protect Maori
interests. The main purpose was to achieve a fair distribution of land amongst
Furopeans by defeating the extravagant claims to millions of acres that some had
made, even in a single transaction. As 1n Australia, the New Zealand Land
Claims Ordinance set a maximum of 2560 acres for any one person, unless the
Governor allowed more.* It would have prejudiced the objectives of settiement,
as outlined by Lord Normanby, had a few individuals been allowed to own most
of the land.

A further primary purpose was to achieve equity between the various
European claimants, and especially between the ‘genuine’ settlers, who
purchased early, and speculators and others who came later, once annexation
was imminent. For this purpose a scale was provided, allowing land awards
according to the value of the goods transferred and a set price for land increasing
over each year. Presumably to cover transport costs, the goods were to be valued
at three times their seiling price in Sydney. No thought was given 10 maintaining
equity as between Maor and Europeans.

As in New South Wales, the lack of a deed was not fatal. Four transactions
were accepted in Muriwhenua without the production of any deeds, and only an
unsigned copy was produced for a fifth,* for the ordinance specifically provided,
as in Australia, that the commissioners were to be guided by ‘the real justice and
good conscience of the case without regard to legal forms and solemnities’.
Although it was argued before us that this clause enabled the commissioners to
consider a broad range of equities, we think the qualifying reference to legal
forms and solemnities focused the clause to the problem described, that of
obviating the Statute of Frauds requirements.

The Crown argued that the ordinance was adequate for the protection of Maori
interests,** but we consider the protection of Maori interests was subsidiary to the
other objectives described. In the ordinance, the requirement to protect Maori
interests was at best obscure. As former Chief Justice Sir Michael Myers noted
in 1046, when investigating the issue of surplus lands, the basis for considering

21. The commissioner could recommend above 2560 acres where that had been approved by the Govemor,
but the Governor presumed he had authority to enlarge the grants, and did so. His actions were later
chalienged. See R v Clarke (1849~51) NZPCC 516.

22. T Ryan did not produce deeds for three cases, J Berghan for one, and in one case Thomas and Fhillips
had only a copy.

23, See Crown submissions (doc o1), and especially see supporting historical evidence, I A Armstrong,
“The Land Claims Commission: Practice and Procedure, 1840-1856", July 1993 {doc 14{2})
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the equity of the transactions was in section 6. This required that, in
recommending a grant, the commissioners should be satisfied:

that the person or persons claiming such iands or any part thereof is or are entitled
according to the declaration of Her Gracious Majesty as aforesaid to hold the said
lands.

The ‘aforesaid’ declaration could only have referred to a recital in the
preamble of Lord Normanby’s instructions of 1839 ‘to recognise claims to land
which may have been obtained on equitable terms’. Looking at the instructions
and at the circumstances of the legislation, we think this must be taken to have
meant that there must be no evidence of fraud, or that the price was not
demonstrably unfair.

The point, however, is that the necessary matters to consider for the protection
of Maori interests had properly to be spelt out, just as the legislation was specific
about the criteria for equity between the purchasers and the prevention of undue
fand aggregation. The need for such specificity is more apparent when one
considers that some commissioners, like Colonel Godfrey, were not lawyers.

The matters that needed spelling out, in our view, were these: had the alienors
sufficient right and title? was a sale in fact intended? would a sale be in breach of
any trusts? had the affected hapu sufficient other lands, or alternatively, in Lord
Normanby’s terms, was the alienated land excess to their requirements? were the
transactions otherwise contrary to the interests of the Maori alienors? was the
consideration adequate? and had matters been honestly put without fraud or
unfair inducement?

The need to consider such matters was nothing new. They had been spoken of
by colonial officials and missionaries for some years. They had previously been
raised before a select committee of the British House of Commons. It may be
noted that similar provisions for the protection of Maori interests were in fact
introduced into legislation later, and were not removed from Maori land law until
as late as the Maori Affairs Amendment Act 1667, and even then not entirely.

4.8 THe INQUIRY IN PRACTICE

Whatever the legislative intent, upon reading the record of the inquiry itself, it is
all too evident, in our view, that no inquiry, or no adequate inquiry, was made into
those matters, as mentioned above, that were necessary for the protection of
Maori interests. The evidence elicited from Maori was mainly, or almost entirely,
to the effect that they had signed the deed, received the goods and knew the
affected land. It is difficult to escape the impression that the commissioners
assumed that Maori had sold the land, and all that was needed was for one or two
Maori to attend and affirm the transactions in the way described.

126



RATIFICATION PRINCIPLES 48

The Government made the same assumption. It will be seen that in several
cases the land commissioner was unabie to complete an inquiry. In those cases,
the Government itself assumed the validity of the original transactions, without
anyone having appeared in support or opposition, or without any hearing at all,
leaving a question as to why Maori affirmation had ever been required in the first
instance.

The Land Claims Ordinance may have worked well in other districts. It was
effective in disallowing claims to some 9.2 million acres elsewhere. The
individual Muriwhenua claims were small by comparison, however, and the
equity of those claims appears to have been assumed. Not one claim that went to
a hearing was disallowed.

In brief, as we see it, the ordinance implicitly assumed the pre-Treaty
transactions were all valid purchases, but that some should be set aside as
unconscionable if an injustice was plain. The ordinance did not require that the
transactions should be examined for mutual comprehension, and no such
examination was made in fact. The conditional occupations of custom law were
thus changed to permanent alienations, and, accordingly, the ordinance served
not to effectuate the agreements, but to amend them.

Crown counsel contended that, notwithstanding the terms of the ordinance, the
fand commissioners were instructed by Gipps to establish ‘proof of conveyance
according to the custom of the country and in a manner deemed valid by the
inhabitants’. We do not think this calied for an examination of custom law
transactions but, rather, whether the deed was executed in some open manner that
might best accord with the customary way of doing business. Once more, the
question of comprehension was not considered.

Had an inquiry of customary understandings in fact been required by this
instruction, we doubt that Commissioner Godfrey could have been of much
assistance. Godfrey, in our view, was honest and conscienticus. He was also
methodical and adhered to his duties, as he saw them, to the letter; but the reality
was that he was new to the country and had no idea of Maori custorm. Had he that
comprehension, he would have known that a conveyance, according to the
custom of the country, was not a sale.

It may be noted in this context that Godfrey did have the benefit of an
interpreter who was fluent in Maori, Henry Tacy Kemp, son of the missionary
James Kemp. There was no one from the Office of the Protector of Aborigines,
however, as was normally required, and although Kemp later acted as a
subprotector, he was too young to discharge the functions of that office at this
time. Moreover, although he was born in New Zealand and fluent in speaking
Maori, his letters and reports do not demonstrate to us an understanding of Maor
values or the underlying beliefs that governed Maori transactions. They show,
rather, a concern to ‘civilise” Maori, and thus to replace those beliefs, of which
he had a surface understanding only.
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It was also argued before us that, if normal practice was followed, someone
from the protectorate would have been to Muriwhenua beforehand to explain
matters t0 Maori. There is no evidence that that happened on this occasion, but,
assuming it did, there is still a difference between teaching others what they
might need to know and teaching oneself to know others.

The inquiry, in our view, was not of a kind that couid have cured the
fundamental defect: that the parties to the pre-Treaty transactions were not of
common mind or purpose. It ought to have been obvious, in our view, that what
was mainly needed was not a determination of settlement rights on the basis of
deeds that meant nothing to one party, but a clear settlement plan designed to
achieve fairness for all, and providing protection for Maori interests, along the
lines Lord Normanby had directed.

4.9 Scrip LANDS

The particular course of Godfrey’s inquiry 18 examined in the next chapter. Here
we are concerned with the broad consequences, and at this point need to consider
one in particular, concerning the so-called ‘scrip lands’.

Due to a small war between Panakareao and Pororua over who had the rights
in the area, Godfrey was unable to complete an inquiry into the claims for eastem
Muriwhenua, Mangonui, or Oruru. As claimants were complaining that the war
would prevent them from receiving land, and since the Govemor was keen to
settle as many people as he could at Auckland, he decided that the European
claimants affected should be offered scrip and, in return, the Government would
take over their land claims.

Again, because of the importance of this matter in later events, some
definitions may assist:

Scrip: Scrip was a certificate entitling European purchasers to a given amount of
land at any place where the Government had land avaiiable.

Scrip land: Scrip land, in Muriwhenua, was pre-Treaty transaction land where, in
exchange for scrip, the Government had taken over the purchaser’s claim to that
iand.

At the Govermor’s direction, Godfrey was to meet with the various European
claimants affected, but without the Maori party, to assess the entitlement of each
claimant in terms of the Land Claims Ordinance and so to advise the Governor.
On receipt of his advice, the Govemor adjusted these entitlements and offered
scrip for the amount so determined.

Some claimants declined to take scrip. They were mainly those who had
settled in the area and now had aduit half-caste children, or those who were
persuaded against taking scrip by Panakareao, who then undertook to secure the
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land for them.** Most, however, did take the scrip, and shifted to Auckland or
took Government land eisewhere.

‘The particular scrip awards are considered in the next chapter. The main point
here is that, as a result of those awards, and the implicit assignment of the
purchasers’ interests to the Govermnment, the Government assumed it had
acquired most of Orurn, Mangonui, and eastern Muriwhenua.

In fact, by taking an assignment of the purchasers’ claims, the Government
could have acquired no greater right than the purchaser had -~ that is, the right to
pursue a claim before land claims commissioners. And yet, at all subsequent
times, the Government acted as though its right to the lands in question,
wherever they might have been, were total and complete, without any ratification
process being needed. This may have been because the Land Claims Ordinance
was not seen as binding on the Government.

In any event, no Maori affirmation was seen to be required. Moreover, since
Maori had become adamant that their arrangements were personal to the
Europeans concerned and that they were opposed to the Government taking the
land, it is unlikely that that affirmation would have been given. Accordingly, in
all the scrip land cases, there was no examination of Maori intentions, of
boundaries, of the existence of trusts or the like. The Government itself now
appeared to be assuming that valid transfers had been made throughout
Muriwhenua. It was thus less likely that any Government official coming
afterwards would advocate another view.

4.10 THE UNOFFICIAL INQUIRIES OF RESIDENT MAGISTRATE
WHITE

The next stage in the process was the appearance of William Bertram White, who
was appointed Resident Magistrate at Mangonui in 1848. The resident
magistrate took it upon himself to recover, where he could, that which he
regarded as the Government’s land on account of surplus or scrip. To that end he
endeavoured to sort out and locate the boundaries of the various old land claims.
He had no authority to undertake the work of a land claims commissioner, and he
lacked the necessary skills for the task. He was neither a lawyer nor an
experienced administrator or Government official, and had simply been a
surveyor, unqualified, for the New Zealand Company. He gave no notice of his
intentions, conducted no public hearings, kept no minutes or records of his
meetings, and gave no reasons for his decisions. Having considered at length the

24- See Berghan 1o White, 25 September 1848, oLc 1/558-66, at p 16, where Berghan claimed Panakareao
would not aliow him o exercise his scrip; Panakareao to Grey, 20 June 1847, ore 1/617-23, p 62,
where Panakareao supported Thomas Philiips’s claim to land but not scrip; and similarly, apparently,
for Flavell: see Flavell to White, 20 September 1849, oic 1/850, pp 13-15.
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substantial number of documents relating to his activities, we would describe his
actions as consistently high-handed.

Nevertheless, the Government tacitly acquiesced in his proceedings. As a first
step, the resident magistrate considered the lands at Mangonui township. He
examined the old land claims, purported to purchase from Panakareao a smali
area not covered by them, added a washing-up clause to the deed to acquire any
other ‘unsold’ land in the area, recovered by that means several times the area he
had purchased from Panakareao, then recommended that the Governor issue
Crowrn grants to various Europeans. This the Governor did.

Having thus acquired Mangonui, the resident magistrate then assumed the
Government’s right to the Oruru lands, on account of scrip, and without any
inquiry allocated farms to a number of Europeans, including himself. Only then
did Panakareao raise questions — at the point when something happened on the
ground. In response, the resident magisirate purported to buy the lands on behalf
of the Government. There are no satisfactory documents to show that Panakareao
agreed to a sale, but a purchase was eventually claimed, by a deed executed soon
after Panakareao’s death, in 1856.

Much the same was done in eastern Muriwhenua. Assuming the land was the
Govemment’s, the resident magisirate allocated a few areas to various
individuals, but later, when possession was taken by certain setilers who were
strangers to the land, Pororua objected. Panakareao was dead by then. Again,
Maori reaction had followed not a paper transfer but an act of possession on the
ground. The resident magistrate responded as he had done in Oruru, by having a
purchase document completed.

These purchases and transactions are detailed in a later chapter. Each of the
deeds has been justifiably criticised, and it is doubtful whether all or any of the
lands in the deeds were meant to be sold in the European sense. What should be
noted now, however, is the assumption that the pre-Treaty transactions had
extinguished ail Maori interests, that no Maori affirmation was needed under the
Land Claims Ordinance, and that the Government was entitled to the scrip lands
without any formal inquiry into the validity of the original transactions which
constituted the root of any European title. In that respect, the resident magistrate
did not see his eventual purchase of the land as an admuission that Maori were still
the owners. Each purchase was for himn merely an act of appeasement, and the
prices paid reflect that that view.

4.1Y THE INCOMPLETE GRANTS AND THE ADJUSTMENTS OF
COMMISSIONER BELL

A futher source of later confusion was that the Crown grants that followed
Godfrey’s inquiry were never properly completed. In each of the cases that
Godfrey heard, he assessed the claimant’s land entitlement in terms of the
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ordinance and recommended to the Governor a grant for that amount from out of
the claim area. In some cases the Governor increased the claimant’s entitlement,
purporting to exercise a discretion he may not really have had, then he issued a
Crown grant. It was not the sort of grant that would satisfy a modern land
registrar, however. It said, effectively, that the grantee was entitled to a certain
number of acres from somewhere within an unsurveyed and vaguely described
piece of territory, the description being simply that given in the original deed. It
was difficult enough to locate the boundaries of the original transaction, but,
even 1if they could be ascertained, it was impossible to know which part of the
area was the purchaser’s and which part was the Government’s.

With good reason, many complained that the Crown grants were not proper
grants at all, and were not worth the paper they were written on. There was a
further concern that Maori were presuming the right to occupy any lands not in
the actual possession of Europeans, as though the Maori concerned still owned
them. It was considered vital that the Government should assert its title. The
result was that, much later, the Land Claims Settlement Act 1856 was enacted,
providing for a further Land Claims Commissioner ~ Francis Dillon Bell, in this
case — to define the original transactions by survey, and then to identify the
purchasers’ parts and the Government’s surplus.

Bell’s primary work in Muriwhenua was to settle and define by survey the
settler’s grant and the Government’s surplus in those cases where grants had
been made. This did not mean rehearing the case. In fact, Bell considered he
shouid not do so. The assumption was that the native title had been extinguished
by the grant, that no Maori needed to be heard thereafter, and that the issues
before Bell were entirely between the Government and the European purchaser.
The only role for Maori in this process was to assist in the identification of
boundaries, if they wished to, though they were also allowed to be heard on the
location and size of reserves.

There were some exceptions. There were six people whose claims near
Mangonui or Oruru had still to be investigated because they had declined to take
scrip. Bell was empowered to examine such outstanding cases, but felt he could
assume that sales had been effected by the right people. He sought no evidence
of the title of the ‘sellers’, vet title had been in dispute, and he did not inquire
whether a sale was meant. It was argued before us, by reference to the general
provisions in Part vi of the Land Claims Settiement Act, that Bell was obliged to
protect Maori interests, and by inference would therefore have done so.
Particular reference was made to section 38, that no lands were to be included in
any grant where it was not proved to the commissioner’s satisfaction that the
native title was extinguished. We do not read that section, however, as obliging
the commissioner to go beyond the face of the deed, and in no case did he go
beyond the face of the deed in fact.

Most especially, Bell did not investigate the claims of those who had taken
scrip. He had no jurisdiction to do so. This is important to note, for in later
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inquiries it was assumed that Bell had finalised everything that Godfrey had left
undone. It is clear that that was not so: section 15(2) of the Act prevented the
Land Claims Commissioner from inquiring into those cases, the Government’s
mind by then being settled that the land had become the Government’s.

Bell’s handling of the specific claims will be considered in chapters 7 and 8,
along with the Government land purchases which fitted in with his programme.
At this stage Bell’s mode of operation should be examined. He was sitting on and
off at Mangonui from 1857 to 1859, It is clear to us, from the record and from
Professor Oliver’s assessment of Bell’s motives, that Bell entered upon his task
with the political objective of recovering as much of the surplus land as he could,
in the face of Maori occupations, and even although this would mean
substantially increasing the grants to Evuropeans in order {o obtain the settlers’
cooperation. Conversely, the protection of Maori interests barely figured
throughout Bell’s operations.

Although the Land Claims Settlement Act did not require survey of anything
more than the grants, Bell devised and gazetted rules requiring grantees to survey
the whole of their original claims. In return, they would receive substantial
increases to their grants. This ensured that the Government not only secured the
surplus, but recovered the maximum it could. Previously, grantees such as
Matthews were happy that the surplus revert to Maori, since their own grants
were limited. Where boundaries were uncertain, they had no cause to push their
original claim boundaries to the limit, since only the Government would profit.
Under Bell’s scheme, however, the grantees received a bonus for every acre
recovered for the Government. They thus had the incentive to extend the survey
boundaries as far as possible. They also had preferred rights of purchase over the
surplus that was recovered.

Moreover, as the claimants pointed out, Maori raised no objection to survey
work being undertaken by the grantees since, in their view, they had a contract
with the grantee. For the Government to intervene, and presume to effect a
survey, would almost certainly have unleashed a protest. Indeed, in the one case
where the Government did vndertake the survey itself, with the Davis claim at
Mangatete, there was a protest from Maori.

Bell felt impelled to adopt this course out of practical necessity. He
summarised the position in a memorandum of 13 January 1857

it has been laid down as a general rule that claimants should survey the external
boundaries of their whole claim so that after laying off the quantity that they may
be found entitled to, the surpius land may revert to the Crown without disputes —
the supposition being, that while the Natives will give possession to a claimant and
allow surveys to be made of all the land they originally sold him, they were likely
10 object to the Crown taking possession of any surplus land afterwards, if only the
part to be granted to the claimant is surveyed by him.*

25. R P Boast, ‘Surplus Lands: Policy-Making and Practice in the Nineteenth Century’, June 1992 {doc
F16), p 188; doc F11, p 25, doc 3z, p o3
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He was convinced, however, that the surplus had to be recovered, for
otherwise it would ‘practically, have reverted to the natives, and must at some
time or other have been purchased again by the government’.*® He added:

But when the claimants were told they would receive an allowance in acreage to
the extent of 15 per cent on the area surveyed, it became in their interest to exert all

their influence with the native sellers to give up the whole boundaries originally
sold.”

Under the Act, lands could also be added onto the settler’s grant, up o one
sixth, for example, to provide for natural and practicable boundaries or other
purposes. To encourage settlers to claim the full extent of the original purchases,
as they saw it, Bell allowed the maximum additions in each case, together with a
land allowance for survey charges. An illustration of how the survey incentive
scheme applied is Matthews’ survey of his Parapara claim, at 7317 acres (2661
ha). There, the scheme worked this way:

Acres Acres

Godfrey’s recommendation based on value of goods x 3 306.5
FitzRoy’s grant based upon executive discretion 800
Beil’s adjustment:

Original grant 8oo

Add one-sixth allowance, under section 23 133
Add 15 percent survey allowance on 7317, under 1097

section 44

Add fees allowance, under section 45 __66
Adjusted grant 2096 {848 ha)

William Puckey claimed on two blocks totalling 4036 acres. His awards were

assessed as follows:

Acres Acres
Godfrey (as amended) 1296
FitzRoy’s grant, based on discretion 2300
Beil’s adjustment:
Original grant 2300
Add one-sixth allowance, under section 23 383
Add 15 percent survey allowance on 4036, under
section 44 605
Add 15 percent survey allowance on 4036, under
section 44 .58
Adiusted grant 3346 (1354 ha)

26. F D Bell, ‘Land Claims Commission Report’, AJHR, 1862, p-10,p 5
27. Ibid
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Puckey was able to obviate the 2560-acre maximum since his claim related to
two purchases. Ford, however, received 2627 acres in one biock. In Southee’s
case, Godfrey’s original recommendation of 1228 acres grew to 2070 acres.

It is arguable that the section 44 allowance for survey couid apply only to the
survey of the grant, not to the survey of the entire purchase, and that in this
respect Beli’s rules were ultra vires.

Bell concluded:

There is no doubt that the grant of liberal survey allowance had a very beneficial
effect. If the Government had attempted to survey the claims themselves, the
claimants would have had no interest in the whole exterior boundaries being got
and would only have felt called upon to point out as much as was actually to be
granted to them. The residue would practicaily have reverted to the natives and
must at some time or other have been purchased again by the Government: and a
large extent of territory must have remained, as it was before the passing of the
Land Claims Acts, a ferra incognita. But when the claimants were told they would
receive an allowance in acreage to the extent of 15 per cent on the area surveyed it
became their interest to exert all their influence with the native sellers to give up
the whole boundasies originally sold. The result had been not only to produce a
large surplus of land which, under the operation of the existing Acts, goes {o the
Crown; but to connect the claims together, and lay them down on 2 map. Under the
arrangements which I directed to be adopted by the surveyors engaged in the
survey of the claims, I was enabled, as the original boundaries of a great number of
the claims were conterminous, to compile a plan of the whole country about the
Bay of Isiands and Mongonui {sic], showing the Government purchases as well as
the Land Claims; and a connected map now exists of all that part of the Province
of Auckland which lies between the Waikato River and the North Cape.

When surveyed boundaries were cut and marked on the ground, the extent of
the settler’s award and the Government’s surplus was apparent. In addition, as the
settler’s area was added to from out of the left-over land, which in the Maori view
had reverted to them, it appears some Maori could see that the additional areas
being allowed to the settlers were coming from out of the Maori portion.

This chapter having considered the way the pre-Treaty transactions were
generally inquired into, and the roles, over time, of Godfrey, White, and Beli, the
following chapter considers the more particular consequences in the districts
affected.

28. See AJHR, 1862, p-10,p 5
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CHAPTER 5

RATIFICATION PROCESS AND SURPLUS
LAND

Immediately after my arrival at Kaitaia, all Nopera’s tribes assembled there in
considerable numbers; and in a public conference many violent and seditious speeches
were made by Nopera [Panakareao] and other chiefs. In these harangues they declared
... That the sales of land around Kaitaia, already made by Nopera and his party to
individuals, should be acknowledged; but that any surplus lands, ie those the Government
does not grant to the claimants, will be resumed by the chiefs who sold them.

Report on the weicome to Commissioner Godftey at Kaitaia, 1843

5.3 CHAPTER OUTLINE

This chapter considers the outcome of the inquiries conducted by Comrmissioner
Godfrey in 1843, with the final adjustments as effected by Commissioner Bell
between 1857 and 185g." It concludes with an assessment of the issues as a
whole, and of the Maori claim to the surplus lands, as introduced in the previous
chapter. The description of the Government inquiry follows the course that
Godfrey took: beginning in the east at Mangonui, then shifting to Kaitaia.

5.2 THE INQUIRY IN THE EASTERN DIVISION

The inquiry into those transactions east of Mangonui Harbour can be briefly
reported on, for, as far as Maori were concerned, there was none. The eastern
transactions were detailed in chapter 3. They were summarised in table B and
depicted in figure 19. The claims not covered in Godfrey’s inquiry are depicted
in figure 27.

A week or so after Godfrey arrived at Mangonui, on 6 January 1843, he was
prevented from proceeding with his proposed inquiry by the likelihood of
warfare. Panakareao attended the opening, sitting with 250 warriors ‘to dispute
and resist all the purchases . . . that were not derived from him’.* Pororua also

1. The references to counsel’s arguments and the research reports were given in the introductoty
footnotes to the previcus rwo chapters,
2. Godfrey 1o Colonial Secretary, 15 January 1843, BPP, vol 2, pp 125-126 (doc a21, app 17}
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Figure 27: The investigation of old land claims in central and eastern Muriwhenua, 1843

established himself at Mangonui with a like-sized party of Nga Puhi from
Whangaroa. Later, in accordance with the custom that disputes of this sort should
not be fought in the heat of the moment, an appointment was made for a contest
on the beach at Taipa. Only a few were killed there, however. In what must have
been an act of extraordinary valour, the Reverend Henry Williams stood between
the warring parties in the name of God, to bring the proceedings to a sudden end.
Given the Maori aversion to fighting if the tohunga (priest) regarded the signs as
unpropitious, and Panakareao’s regard for the ministry, it is not surprising the
battle was discontinued. Skirmishes occurred elsewhere in Oruru Valley,
however, and about a dozen had been killed when, as was also usual in Maori
affairs, two well-known rangatira from outside intervened as mediators: Tamati
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Waka Nene and Mohi Tawhai. These Nga Puhi rangatira were linked to Pororua
but had also aligned before with Panakareao.’

Although Europeans portrayed the context a8 a title dispute, as a question of  Anissue of

who could sell and not whether a sale was desired, netther titles nor sales were
known to Maori. The contest was really about authority: who had the authority
to speak for the area and whom would the Government recognise? It was only
later, when Panakareao and Pororua had passed from the scene, that Maori
pointed out that a question of title was also inherently involved, and that,
moreover, ‘ownership’ could not have been settled when the transactions were
made,

Knowing no Maori, Godfrey was dependent on the interpreter, H T Kemp.
Kemp recorded Panakareao’s message, though perhaps with his own cultural
imprint.’ Panakareao’s message, as relayed by Commissioner Godfrey to the
Colonial Secretary, is printed below, but we stress that, in our view, the issue was
who had authority over the settlers in Mangonul, or under whose protection did
they stay - that of Panakareao, or of Pororua? Godfrey reported:

Upon my opening the court and commencing the examination of certain sales of
jand made by Porora (or Warekaur:) and others, Nopera entered and declared as
follows:

Firstly. He opposes all the purchases of land not made from himself at
Meoengonui.

Secondly. That he had a priority of right over all the land in the neighbourhood
of Doubtiess bay, and denies the right of any other party to sell any land there
without his sanction and ratification, which, however, had not been obtained in any
case except in Captain Butier’s purchase, which, consequently, was the only one
he would allow of.

Thirdly. That he considers the trifling property and cash given to him in 1840 by
the Government for the lands in Doubtless Bay was only an earnest of what he was
to receive for these lands; Pororua having received as much, although he had

3. Before the Native Land Court in 1877, it was claimed the Nga Puhi leaders imposed a truce wherehy
Panakareac would take control from Mangonui to the west, while Pororua would take the division in
the east. The evidence must be treated circumspectly, since it was given to support Nga Puhi land rights
in the area, but it was admitted that Panakareao took the harbour itself and the creck where ships
obtained their water. This was a major concession, for, throughout the north, the principal rangatira had
been charging harbour dues and watering rights.

4. The issue of Maori authority, or autonomy, is more particularly examined in the Taranaki Report. see
Waitangt Tribenal, The Taranaki Report: Kaupapa Tuatahi, Wellington, GP Publications, 1996

5. During the Tribunal hearings, the Crown stressed that Henry Tacy Kemp had lived amongst Maori and
spoke the language fluently. We are not inclined te accept the corollary that he understood the Maori
dimension. It appears to us that he was very much the son of his father, James Kemp, whose mission
was to convert Maori o another world-view. On our reading of B T Kemp, where his words were in
Maori his thinking was stili in English, and, like Maning, he judged Maoti by English cultural criteria.
{t also has to be remembered that later Kemp held office as district land purchase commissioner. In the
South Island, in 1848, he effected the largest purchase in New Zealand history, about one-third of the
South Island. His disregard for the interests of the local Maog is detailed in the Ngai Tahu Report
7901 Waitangi Tribunal, The Ngai Tahu Report 1991, 3 vols, Wellington, Brooker and Friend Ltd,

1051,
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disposed of his rights to and received payment from, the settlers. This purchase by
the Government not having been completed according to his view of the matter, he
thinks that the amount he has already received is only a fair equivalent for the feast
given by him at Kaitaia upon the late Governor’s amrival there [ie, Hobson’s visit
in June 1840].

Fourthly. He, Nopera, promises that the settlers at Mongonui shall remain
unmolested and be permitted to occupy ‘the spots they reside on, with any
cultivation attached,’ until the whole of the matter be arranged, and this license he
considers an ample compensation to Pororua, &c, for any rights they may have had
to the lands.

Fifthly. That he would not now relinquish his right over the lands either to the
settlers or to the Government for any consideration that could be offered but that
he will maintain his right to the lands vi et armis [by force of arms] . . .

Godfrey added:

1 proposed divers modes of arranging their differences to these chiefs, but
without effect. Nopera being the most determined in resistance, he considers that
the offer (as he calls it) of the Government in 1840 to purchase his rights over the
heads of Europeans already settled upon these lands was an absolute confirmation
and admission of his title.

The two parties mustered upwards of 400 fighting men, were fully armed with
abundance of ammunition, and their muskets loaded with ball cartridge; each party
danced the war dance and was harangued by their respective chiefs, and one time
it appeared very probable that they would have come to blows before me.*

In the resuit, Godfrey never conducted the necessary inquiry under the Land
Claims Ordinance in respect of the eastern district; and, as shall be seen, neither
Bell nor anyone else was to complete an inquiry for this area in the manner that
the ordinance required. No Maori confirmed that the deeds were explained and
understood. No Maori acknowledged that the specified quantum of goods had
been allocated, or distributed to the right people, and no one ratified the
description of boundaries or testified as to title.

It seems likely that occupation had been taken in some cases before deeds
were formalised, and that there was a rush to document transactions in 1839. The
claimants contended, but did not establish, that some of those deeds had been
backdated. There were no surveys or plans, boundaries were imprecisely
described and were incapable of survey, and estimates of areas were very
approximate, or areas were not given at all.

in any event, were the transactions to be treated as land sales, it is obvious that
the vendor’s title was not settled and was disputed. Claims that Pororua had no
title were still being made years afterwards as late as 1855.7 Some disputed that
Pororua had an over-right, claiming the Ngati Kahu ancestral title holders at

6. Godfrey to Colonial Secretary, 15 Jannary 1843, BPP, vol 2, pp 125-126 (doc Azt, app 17)
7. See B Rigby, ‘A Question of Extinguishment: Crown Purchases in Muriwhenua, 18501865, 14 April
1992 (doc F9}, p 45

138



RATIFICATION PROCESS AND SURPLUS LAND 52

Mangonui were never subdued, but at least it is clear that their possessory rights
were unaffected, for, along with casual residents from Ngati Kuri and Te
Rarawa, they continued to reside and cultivate there. Nor had they been driven
from their other main areas of settlement: Walaua, Waimahana, Taemaro, or
Motukahakaha. A claim by conquest would necessarily have been stretched.
Most Pakeha seem to have known this and to have considered that the political
authority was in fact held by Panakareao. Thus George Clarke reported in 1845:

Some of the [Pakeha] settlers held their lands by direct purchase from Noble or
from his father; and others who derived from Pororua, were so conscious of the
defective character of their titles, derived exclusively from him and his party, that
they unitedly offered a considerable payment to Nobie, in presence of Messrs
Matthews and Puckey, in 1840, as an inducement for him to ratify their purchases,
and acknowledge their titles!®

It will be recalled from the previous chapter that, notwithstanding that to all
appearances the title was in dispute, and notwithstanding that the transactions
were not affirmed, the Governor requested Godfrey to assess the entitlements of
the European claimants for the purposes of issuing scrip. This was done without
hearing any Maori. The outcome is now described.

When Dieffenbach had visited Mangonui, three years earlier, he described
about 30 Europeans living around the harbour, chiefly sawyers and storekeepers.
About half of them were interested in land claims.® Many of these were the
sawyers who had lived there since 1831, some of whom had married local Maori
and saw themselves as permanent residents. They were not generally in a
position to accept scrip and they maintained both their residences and their land
claims. Commissioner Godfrey dealt with the claims of the various traders
individually but without hearing Maori, and arranged scrip where he could.

Thomas Ryan claimed 2280 acres (923 ha) in five blocks, three in the eastern
division, one in Mangonui township, and the largest in Oruru. His claims were
considered even though the deeds were missing for the three eastern blocks.
Based on the declared value of the goods, and the schedule, Godfrey
recommended scrip for 514 acres (208 ha). However, Godfrey did not multiply
the value of the goods by three as the ordinance required. Godfrey was
punctilious in his observance of the law, and this was not a proceeding under the
ordinance but was simply a fulfilment of the Governor’s request. However,
Governor FitzRoy made the multiplication and gave a grant for 1542 acres (624
ha). Ryan was married to a local Maori and so declined to take scrip, but later his
interests in Oruru were assigned to Gilbert Mair to meet debts. Mair then took the
sctip by assigning the several claims to the Government for 1500 acres in Oruru
Valley.

8. Clarke to Stanley, 1 September 1845, BPP, vol 5, p 284
9. E Dieffenbach, Travels in New Zealand, London, John Murray, 1843 {reprinted Christchurch, Capper
Press, 1674), vot 1, p 220
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James Berghan, another sawyer tumed settler, with a Maori wife of
distinguished rank, claimed 4600 acres (1862 ha) out of seven transactions: four
in the east, three in Mangonui township and three in Oruru. Commissioner
Godfrey proposed 438 acres (177 ha) scrip, which Governor FitzRoy increased
to 1146 acres (464 ha), but it was not accepted. Later the matter went to
Commissioner Bell, who awarded 1862 acres (754 ha). Berghan took that land in
four places, and the Government kept all that was left over, at Oruaiti, Kohekohe
{Cooper’s Beach) and Taipa.

In a similar series of transactions, Stephen Wrathall claimed 800 acres (3666
ha} from purchases in the east and at Oruru. Based on the value of the goods,
Godfrey recommended scrip for 242 acres (98 ha), which Govemor FitzRoy
increased to 640 acres (259 ha). Wrathall accepted the scrip but remained living
with his family near Taipa, and later he bought scrip land there. The Govemment
assured the right to the whole of Wrathall’s claims.

George Thomas and Thomas Phillips claimed 3750 acres (1518 ha) in seven
transactions in the east and at Oruru. Commissioner Godfrey recommended 279
acres (133 ha) scrip, which Governor FitzRoy increased to 757 acres (306 ha}.
Under pressure from Maori, the claimants refused this scrip offer. Later
Commissioner Bell authorised grants to their haif-caste children for 1288 acres
(521 ha) taken in the east, with the Govemmient retaining the balance.

Captain William Butler claimed 3640 acres (1473 ha) in two purchases.
Commissioner Godfrey recommended scrip for 1054 acres (427 haj, which the
Governor approved and Butler accepted. The Government assumed the claim
areas. Butler rersained, however, on land prevously claimed by Ryan and known
as Ryan’s Point (or Butler Point today).

Clement Partridge and Hibernia Smyth appear to have been speculators who
arrived in 1839. They claimed 8000 acres (3238 ha) in six transactions in the
eastern district. Commissioner Godfrey recommended scrip for 448 acres (181
ha), which Govemnor FitzRoy upgraded to 1310 acres (530 ha). This was
accepted, the Government then assuming the right to their original claim areas.

William Murphy sought 800 acres (324 ha) at Oparera near Oruru. At that time
he was the only trader to have obtained his interests through Panakareao, and he
went to Kaitaia to have his claim approved before him and Godfrey. Based on the
value of the goods, Godfrey recommended a grant to Murphy of 303 acres (123
ha}, but subsequently he took scrip in exchange.

John Ryder, a carpenter for the Church Missionary Society, claimed 200 acres
{81 ha) near Taipa at the foot of Oruru Valley, by a deed with Panakareao and
others. He failed to appear before Commissioner Godfrey, who therefore
recommended no grant. Ryder wrote to the Governor, who offered 200 acres
scrip, which was not taken up. Much later, Commissioner Bell assessed Ryder’s
entitlement at 120 acres (49 ha) and he received a grant for that amount, with a
surplus of 167 acres {68 ha) passing to the Govemment.
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5.3 THE INQUIRY IN THE CENTRAL DIVISION

5.3.1 The inquiry generally

The transactions in the central division, extending from Mangatete to Mangonui,
were summarised in table ¢ in chapter 3 and depicted in figure 22(a), (b), and (¢),
covering the Mangonui township, Oruru Valley, and the Karikari Peninsuia
respectively. Here again Commissioner Godfrey’s inquiry can be dealt with
briefly, for once more, as far as Maori were concerned, there was no inquiry into
the transactions at Mangonui or Oruru owing to the dispute between Panakareao
and Pororua.

Karikari was outside the dispute, however. The Ngati Kahu control of that part
of Doubtiess Bay had never been affected. There the people were in four major
settlements: on the northern end of the peninsula at Parakerake or Whatuwhiwhi,
and on the south-eastern base at Raramata (also known as Aurere), and at
Mangatete on the south-western side where Colenso described a small village in
1839. '

Oruru Valley was a potentially productive Maori agricultural district. The
population there had declined but in 1840 Dieffenbach had noted:

1 was agreeably surprised to see the native plantations at Oruru. In neatness they
gxceed everything that would be done by Europeans with similar means; but
strange to say, the natives had preferred the steep sides of a hill to the rich alluvium
of the valley.'®

There were only three claims heard in the central division as a result (see fig
27). James Davis, son of the missionary Richard Davis and brother-in-law of
both Joseph Matthews and William Puckey of the Kaitaia mission, claimed the
south-western base of the peninsula known as Mangatete. Joseph Matthews
claimed the south-eastern segment, which took in three Maori blocks: Raramata,
Parapara, and Te Mata. On the peninsula, the trader Walter Brodie claimed
Kauhoehoe block, named Knuckle Point by Captain Cook. This appears to be the
only transaction in Muriwhenua that was not effected under the aegis of either
Panakareao or Pororua.

The three claims were dealt with when Conumnissioner Godfrey sat at Kaitaia
after closing the Mangonui hearings. There, Godfrey was sitting under the
watchful eye of Panakareao. We will consider each claim briefly, the
examination of them being more particularly detailed in Professor Stokes’s
background report.’’ We will then consider the award of scrip for land i the
centre.

10. Ibid, p 226
11. Professor Evelyn Stokes, ‘Murwhenua: Review of the Evidence’, May 1996 (doc p2), ¢h 17
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5.3.2 Kauhoehoe (Knuckle Point)

The Kauhoehoe (Knuckle Point) transaction is depicted in figure 28. Initially,
Brodie’s deed purported to acquire, for an assortment of guns, powder, blankets,
clothes, and tobacco, the whole northern section of Karikari, about 35,000 acres
(14,165 ha). More realism was evident when this was crossed out in the deed and
replaced with an alternative area, said to be 1200 acres and surveyed later at 1326
acres (537 ha). Brodie himself claimed that this reduction had been forced on
him by Maori, who would not otherwise have affirmed the transaction before the
land commissioners. That makes sense, for it transpired that Brodie was not a
regular settler intending to farm the land and that he wished only to work a
coppermine in the reduced area.

Two Maori attended to support the reduced claim and there was no objection
from Panakareao. Based upon the assessed value of the goods and the scale in the
Land Claims Ordinance, Godfrey recommended a grant to Brodie of 567 acres.
The Government retained 759 acres as surplus. Three years later, Brodie, having
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successfully claimed 380 acres in the Bay of Islands, had that area added to his
Kavhoehoe award in lieu, thus taking 947 acres there and reducing the
Government’s portion.

5.3.3 Mangatete

Although James Davis’s deed was not signed by Panakareao, it was more
important to state — and it was so claimed — that the transaction had Panakareao’s
approval. The area, according to the claim, was 4000 to 5000 acres but Davis
claimed only 1000 acres (405 ha). Davis had paid £40 in cash, entitling him, at
the scale rate for the year 1837, to 320 acres (130 ha). That amount was
recommended.

Sixteen years later, at Beil's direction, the whole of the original transaction
area was surveyed at 4880 acres (1975 ha). Bell then decided to increase the
grant to Davis to 466 acres (189 ha) and the Government took the surplus of 4414
acres {1786 ha) (see fig 29). There 18 a long record of Maori protests over the
survey and the Government’s claim to the surplus. The implication is that the
balance area that Davis did not claim for himself was meant to be kept for Maori.
The final outcome is related to certain Government purchases that were going on
at the same time, and accordingly we deal with this matter more fully later, in
chapter 7.

It should be noted for the moment that the Maori viliage of Mangatete was in
this area, across the river from Davis’s land. Maori appear to have taken an
active interest in the adjoining properties.

5.3.4 Raramata, Parapara, and Te Mata

A feature of Joseph Matthews’ transactions was the assumption that Maori
would remain in occupation, that they would continue to have an interest, and
that their interests would somehow be protected by the arrangement, presumably
because Matthews as title holder could prevent an alienation. There was nothing
unusual in this. The missionaries were later to claim that much of the land was
purchased to protect Maori interests, and they referred to a large number of Bay
of Islands transactions where the resultant trust for the benefit of Maori was
clear. Matthews may have been aware of this but Puckey, who appears to have
written the deed, may not have known how to give it legal effect. This was
apparent not only at Raramata, but also at Otararau, Kaitaia, as will be seen later.

When the Raramata~Parapara claim came before Commissioner Godfrey,
Panakareao stated explicitly:

Mr Matthews has but a small portion of Raramata — the rernainder of that place
belongs to the natives still.**

12. Papers supporting T Walzl, ‘Pre-Treaty Muriwhenua’ {doc p5{d)), vol 4, p 975
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Figure 29: Mangatete; award to Davis and Government surplus

Godfrey noted that, on that part of the land, Matthews was to take only a small

piece on which he had a cottage. The area concerned is shown in figure 30.
Based upon the goods — tobacco, blankets, and US$100, valued in total at £60

— Commissioner Godfrey recommended a grant to Matthews of 306 acres (124
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ha). Governor FitzRoy, accepting Matthews’ personal appeal, increased the
grant to 800 acres (324 ha).

Again, we revisit this matter in more detail in chapter 7, relating to
Government purchases, but for the moment we note that, 16 years later, a survey
showed the whole area to be 7317 acres (2961 ha). Matthews then appeared
before Comnissioner Bell and asked:

(a) That Raramata block be reserved for Maori ‘in performance of my
promises’.”* He described this block as including the whole of that area
from the Aurere or Raramata stream to Te Pikinga (as shown on figure
30), an area of 2967 acres (1201 ha).

(b} Thata sacred hill, Pararake, be also reserved for Maori according to their
requests.

(¢) That part of his entitlement be passed to William Clarke, surveyor, for
SUrvey costs.

Commissioner Bell, aliowing for survey and other costs, recalcuiated
Matthews’ entitlement at 1748 acres (707 ha). Part, 659 acres (2677 ha), was
awarded to Clarke, as shown in figure 30. The balance, 1089 acres (441 ha}, was
awarded to Matthews in two severances, as also shown in figure 30. The smaller
severance to the south provided a share, about 177 acres, in the valuable timber
country of the Tapuirau bush. The commissioner reduced the Maori interest in
Raramata from 2967 acres {1021 ha) to 340 acres (138 ha), cut out as Okokori
native reserve, but gave no grounds for so doing. Pararake was not reserved; it
was used for a trig station and later as a quarry. The whole of the land not
awarded as above, or 5229 acres {2238 ha), was retained by the Government as
surplus.’

This startling situation illustrates Bell’s assumption that the transactions had
extinguished all Maori interests. Although Maori in fact continued in occupation
of Raramata, and although the European party attested to the intention that
Raramata be reserved for them, it was stil} assumed that Maori interests had been
extinguished through the intervention of an uncustomary instrument, so that, if
Maori were to receive any part of the block at all, it would be by grace and favour
only, no matter what prornises were rmade.

There is a long record of petitions over these arrangements also, relating to the
failure to secure the proper reserve and the Government’s claim to the surplus.
As mentioned, they are considered in a later chapter.

5.3.5 Oruru-Mangonui

With one exception, the remaining transactions, in Oruru, Taipa, and Mangonui,
were not investigated, except for the purposes of awarding scrip. Most of the
affected Europeans had claims as well in the eastern sector. The cornmissioner

13. OLC 1328 (doc p12(a)), p 44
14. Seeoinc 17328, (doc Di2(a)), p 49
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simply added to the eastern sector lands the value of the goods said to have been
given for lands in the centre, and calculated scrip entitlements on the total value.
Those who did not also have claims elsewhere were offered scrip according to

the value of the goods given for the central land.
The most significant claim was that of Dr Ford. Again, since matters relating

to this claim were not finalised until much later, and then in association with a
Government purchase programme, the final outcome is considered in chapter 7.
For the moment, it is recalled that Dr Ford was a medical officer for the Church

Missionary Society in whom Panakareao reposed considerable faith. The
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evidence is that 20,000 acres was entrusted to Ford, as a place for him, and to
hold the land for local Maori according to Panakareao’s allocations. Later, the
deed was amended to define Ford’s share at 5000 acres. Since the dispute
between Panakareao and Pororua extended to Oruru, Godfrey could not formally
hear Ford’s ciaim and, furthermore, Ford had recently left the Church
Missionary Society.

In order to assess his scrip entitlements, however, Godfrey heard Ford in
private, in the Bay of Islands. Maori were not involved. Based on the value of the
goods delivered, Ford was awarded scrip for 1725 acres, which he accepted. The
Government presumed to own Ford’s land, as a result, but it presumed to hoid,
without any further inquiry, not just the 5000 acres (2024 ha) that Ford claimed,
but the 20,000 acres (8004 ha) of the original tramsaction. There was no
suggestion of implementing the trust.

The Government assumed the right to all the Omuro-Mangonui land in the
same way. Without hearing any Maori, it simply assumed that Maor interests
had been extinguished over the whole of the lands which the Government
considered had been affected by the pre-Treaty transactions.

Nevertheless, we should not draw too sharp a distinction between the
transactions that were investigated and those that were not. On delving deeper
into Commissioner Godfrey’s proceedings at Kaitaia, we consider Maori
understandings of the transactions were not inquired into even for those cases
that were heard. Maori expectations at the fime of the inquiry were not brought
into account, and the perception that Maori affirmed the transactions was merely
a matter of form, in our view.

5.4 THE INQUIRY IN THE WESTERN DIvisionN

5.4.1 The Western scene at 1843

The westem division, which included Ahipara, Kaitaia, and Awanui, supported
the most numerous Maori population in Muriwhenua at this time. The few
Europeans there were nearly all connected to the church. They claimed land
rights over the whole of the flats from Awanui to Kaitaia, There were Maorl
settlements in the valley south and east of Ahipara and Kaitaia, and also in the
north around Awanui and Mangatete. In addition, however, Maori were also
living on the same lands that were claimed by Europeans, from the mission
station at Kaitaia to Henry Southee’s farm at Awanui.

From his visit in 1840, Dieffenbach has left a description of the area at the
time Godfrey conducted his inquiry. In those days entry was by the Awanui
River, which was navigable for some distance at high tide, and provided access
to the Kaitaia district from Rangaunu Harbour via ‘an open though an intricate
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channel for moderate-sized vessels’™ (fig 31). Smaller craft were needed to
follow the serpentine course of the river itself. Dieffenbach described the
landscape on a trip up the river from Rangaunu Harbour:

The higher we went, the more agreeable was the scene. On the shores were
native settlements, with long seines hanging out to dry, and many natives at work
mending canoes and their fishing apparatus, for the season is approaching when
the shark is caught in great numbers. Here and there fields of potatoes, kumeras,
melons, and pumpkins, neatly fenced in, and kept extremely clean, show all the
vigour of vegetation for which New Zealand is so remarkable.

Further upstream, Southee’s farm was reached:

The maize, growing ten or twelve feet high, and the fields of yveliow wheat,
bowing under the weight of the grain, showed what this land is capable of
producing. Cattle were grazing about, and the well-stocked farm-yard bore
testimony to an industry such as is very rarely met with amongst the numerous
settlers of all classes who for several years have had almost the whole of the land
partitioned amongst themselves, as the generality of them have bought the land for
the purpose of speculation, instead of cultivation.

Mr Southee has about 300 natives around him in his immediate neighbourhood,
who cultivate bits of land interspersed with his own, and who, for cheap wages,
work for him in various branches of husbandry, and thus procure for themselves
those European commodities for which they have acquired a taste. He gives them
articles to the value of £2 for every acre they clear.™®

Dieffenbach recorded that by 1840 land access had been obtained. A ‘bridle
road” cut by a party of 50 Maori, some 25 kilometres through the
Maungataniwha range, had connected the Kaitaia mission with Waimate and the
Bay of Islands. Maori had also cut roads around a village he visited, where he
observed that they reaped wheat and ploughed several acres of land.

5.4.2 Joint occapation

Dieffenbach also observed the joint occupation of land by Maori and Europeans
and thought it augured well for Maori advancement in agricultural pursuits.
Shared land-use fitted the Maori way, but a feature of some of the land deeds in
this area was the extent to which the shared-use arrangements had been written
into them, in particular the deeds for Awanui, Okiore, Ohotu, and Pukepoto
blocks referred to in chapter 3.

It is not clear how Maori understood the joint-use arrangements. I one looked
not at the deed but to what was happening on the ground, the only apparent
change was that a European was now sharing the land with them. From this it

15, Dieffenbach, vol 1, p212
16. Ibid, pp2i3~215
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might be assumed that the European had no larger interest than any individual of
the tribe, though undoubtedly possessing high mana on account of certain skills.
it is possible that the rangatira saw things differently, and relied upon promises
by missionaries that they would hold the land to prevent factions within the tribe
from entering into sale agreements with others. This may have been in
Panakareac’s mind when he advised Commissioner Godfrey, regarding the
claims for Pukepoto and Ohotu:

The Natives are allowed to ive on and cultivate spon this land but are prohibited
from selling or alienating any part of it."

Taking a guite different view, the Europeans maintained to Commissioner
Godfrey that the deed permitted Maori use only in so far as the Europeans
allowed it, and then only for their cultivations. Thus it was stated:

The term in the deed ‘also for the use of the Natives’ was inserted because I
goaranteed to them the undisturbed possession of as much land as they required for
cultivation.™®

Subtly, the roles were changing. Where once, and as late as 1839, the
missionaries acknowledged that they occupied on Maori sufferance, the
inference was now that Maori were tenants at the will of Europeans. When the
law changed with annexation, the perception of the arrangements with Maori
changed too — at least amongst the Europeans.,

In addition, Maori were occupying lands without joint-occupancy clauses in
the associated deeds. For example, there were several homes and a Maon
‘village’ at the Church Missionary Society mission on the Kaitaia~Kerekere
block. According to Joseph Matthews, a Government official recorded ‘the many
native plantations’ on the society’s ground in 1848, and there were 35 to 40 acres
of wheat and potatoes there.” There is a further note that Maori were cultivating
‘Rawiri’s ground’ on Joseph Matthews’ farm as late as 1856, when the map on
which figure 32 is based was prepared.

In any event, it must have seemed to Maori that they had good prospects for
growth and development through having Europeans living among them. No
doubt the Europeans saw matters the other way around, believing that Maori
were sojourners on what was now European land, for the whole of the flats from
Kaitaia to Awanui were held under deed by Europeans in only eight blocks, as
shown in figure 33.

Dieffenbach was encouraged by Maori agricultural advances when he toured
the district in 1840, and he was not pessimistic for their future on account of the
large area under deeds. Assuming that the surplus lands would return to Maori,
he wrote:

17. Document ns(e), vol 5, p 1680
18. Ihid, p 1679
16. Matthews to Church Missionary Society, 14 April 1848, cMs/cr/miB
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A great portion of the land has been purchased by a few private individuals; but
if the intentions of Government, of not allowing more than 2,500 acres to any one
individual is strictly carried into effect, a great part of these purchases will come
back to the natives, and without infuring the interests of the latter, government will
have no difficulty in acquinng a fine agricultural district.*

5.4.3 Additional payments

The evidence of second and third payments for some areas was likewise played
down. It provided a possibie clue that Maori did not regard the first transaction
as conclusive and that they expected ongoing payments to be made. There seems
to be little doubt that the leasing of land more closely approximated Maori
cultural expectations than a sale.

5.4.4 Maori conditions to confirmation

While Dieffenbach assumed the surplus lands would return (o0 Maori, others had
not the same view, despite Lieutenant-Governor Hobson’s statement at Waitangi
that ‘lands unjustly held will be returned’. It would have been apparent to the
discerning, from the debate in Australia on the New Zealand Land Claims Act,
that the surplus was to pass to the Government.

It is very likely that rumours that the Government would take the surplus
reached New Zealand, and that Pakeha would have made that known to Maori.
We can well imagine, for example, that the Reverend Joseph Matthews would
have conveyed this view, expressing his concem to Panakareao that the
Government might take part of the land that had been entrusted to the care of the
missionaries, or the word could have passed to him from the Hokianga.

We cannot be sure what Maori would have made of such intelligence. So far
they had no cause to be other than happy with the arrangements, the Europeans
being simply conjoint occupiers of Maori land. None the less, it was consistent
with Maori culture that the rumour of the Government’s intention to take the
surplus land was raised directly with Government officials at the first public
opportunity.

After the aborted hearings at Mangonui in February 1843, Godfrey shifted his
inquiries to Kaitaia. He reported, relying upon the interpretations of H T Kemp:

Immediately after my arrival at Kaitaia, all Nopera’s tribes assembled there in
considerable numbers; and in a public conference many violent and seditious
speeches were made by Nopera and other chiefs,

In these harangues they declared—

i. That the sales of land arcund Kaitaia, already made by Nopera and his party

to individuals, should be acknowledged; but that any surplus lands, ie those

20, Dieffenbach, vol 1, p 221
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Figure 33: Pre-Treaty transactions, Kaitaia—Awanui

the Government does not grant to the claimants, will be resumed by the chiefs
who sold them.
2. That they will sell no more land either to individuals or to the Government.
3. That the chiefs will exercise all their ancient rights and authority, of every
description, as heretofore; and will not in future allow of any claims or
interference on the part of the Government.*

Again, we would caution against undue reliance upon Kemp’s summarised
interpretation, bearing in mind that words like ‘sales of land’ had no Maori-

21. Godfrey to Colonial Secretary, 10 February 1843, Turton, Epitome, p B7
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language equivalent. Even so, however, the declaration is extremely significant:
it is as clear a statement as one could expect that the transactions were not
affirmed if the effect was to allow the Government to take the ‘surplus’. The
Crown constantly urged in the Tribunal hearings that the pre-Treaty transaction
was less important than the Maori affirmation of the transaction before the land
commissioners. If that were so, what clearer condition to affirmation could there
have been?

More particularly, we see the transactions as a whole as affirming the
traditional Maori view that their contracts related to people, not property. They
had ‘purchased” Matthews and the other missionaries, and had provided land for
them. They had not sold the land, but, according to their customs, had placed
Pakeha on it. It was not their understanding of the contract that any part of the
land that was not needed could pass to anyone else.

The view that land rights were personal and not assignable was not novel or
peculiar, for it had pervaded other Pacific cultures for over a thousand vears. It
was not unknown to English law, either, that lands might be entailed.

This, then, was Panakareao’s statement of contractual understanding. It also
seems likely, however, that Matthews was of the same opinion. From then
onward both Matthews and Panakareao acted as though any surplus lands would
naturally stay with Maori. This appears to have been Matthews’ expectation with
his own block at Otararau {or Tangonge), but we will return to that point later.

Panakareao’s significant opening statement that any surplus lands would be
resumed by the chiefs seems to have had no effect on the commissioner. The
inquiry carried on, and the opening statement was not treated as restricting the
affirmation of the transactions in any sense! This highlights a difficulty that
continues to confront Maori to this day when bodies are established to hear
Maori submissions, especially if the sittings are on marae. What is said in open
debate on the marae or similar forum counts most for Maori, and all else is
subservient to it. In official inquiries, however, the marae commentary is set
aside and all that counts is the evidence in the ‘hearings’, where witnesses can be
examined in the European manner. Customary evidence is thus disregarded.
That, it appears to us, is what happened with Commissioner Godfrey 150 years
ago. This Tribunal is well aware, from its own proceedings, how important
messages are relayed on marae during the opening proceedings. Colenso
recorded his view of the importance of the preceding marae debate for Maori:

Some of the New Zealanders were truly natural orators, and consequently
possessed in their large assemblies great power and influence. This was mainly
owing, next 1o their tenacious memories, to their proper selection from their
copious expressive language; skilfully choosing the very word, sentence, theme, or
natural image best fitted to make an impression on the lively, impulsive minds of
their countrymen. Possessing a tenacious memory, the orator’s knowledge of their
traditions and myths, songs, proverbs, and fables, was ever to him an exhaustiess
mine of wealth. For the New Zealander, both speaker and hearer, never tired of
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frequent repetition, if pregnant and pointed. All the people well knew the power of
persuasion — particularly of that done in the open air — before the multitude. Hence,
before anything of importance was undertaken, there were repeated large open-air
meetings, free to all, where the tribe or confederates were brought into one way of
thinking and acting by the sole power of the orator. Their auditories applauded and
encouraged with their voice, in an orderly manner, as with us. Not unfrequently
has the writer sat for hours (some twenty or thirty years ago) listening with
admiration to skilled New Zealand speakers arousing or repressing the passions of
their countrymen — scarcely deciding which to admire the most - their suitabie
fluent diction, their choice of natural images, their impassioned appeals, or their
graceful action!™

Sadly, we have no record of the addresses that can be presumed to have been
delivered on the marae on other important occasions, before transactions
between Maori and European were entered into.

5.4.5 The conduct of Godfrey’s inquiry

Godfrey’s inquiry thus carried on in a methodical but mechanical way, missing
the vital issues while concentrating on form. Naturally, Maori came forward to
affirm the transactions. The word of Maori was their bond at that time and a
failure to stand by promises would cause too much loss of mana. But it was their
own word they were affirming none the less — that is, the promises as they saw
them to be. If they affinmed that a settler was entitled to occupy certain land, for
example, it did not follow they had sold it. Historian Philippa Wyatt argued that,
considering the recorded responses of Maori witnesses, which followed a set
formula, a picture emerges of a series of standard questions from the
commissioner based upon a reading of the claim and the deed then before him,
with such variations as the written material might require:

Is this your mark on the deed now shown to you?

Was the deed read and explained to you before you signed?
Did you sell the land stated in the deed to the claimant?
Did you receive the goods stated in it?

Did you receive any further payment?

Did you have the right to sell this land?

Have you sold it to any other?

And thus the formulaic Maori evidence as recorded for the claims before him:

That is my mark on the deed now shown to me. It was read and explained to me
before I signed it, etc, etc.

22. W Colenso, "On the Maori Races of New Zealand’, Transactions and Proceedings of the New Zealand
Institute, no 1, 1858, pp 48-49
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The Crown responded that such a peremptory approach could not be assumed.
It could be that Maori had full licence in speaking and the commissioner merely
recorded those matters that had to be proven. We doubt that that was so — except
at the opening, the very part that was ignored. The minutes of the hearings do not
match the tenor of the preceding open debate as recorded. Even were there free
discussion in the hearing, however, the minutes indicate that the commissioner
saw no need to minute anything other than the limited remarks he recorded. In
this respect he was doing all that was necessary when the commissioners dealt
with the land sales, from European to European, in New South Wales. We have
no reason to doubt that Colonel Godfrey was acting in an honest, conscientious,
and methodical manner. It appears to us none the less that he was marching to a
drum rather than making a full assessment of everything that might be relevant.
The main trouble, however, as we said earlier, was the assumption that Maori
had sold the land, or must be deemed to have done so. The customary
comprehension of transactions was simply not considered.

5.4.6 Bell’s inquiry and Maori reserves; Tangonge, Okiore, Awanui

Bell’s inquiry, 16 vears later, altered the contractual relationships. Godfrey had
simply given the area to which the European claimant was entitled, repeating
(except in Puckey’s two cases) such joint occupancy or other special clauses as
may have been in the deeds. Bell, however, not only increased the Europeans’
share substantially, but he gave unconditional grants, severing such ancillary
obligations as may still have been apparent.

In return, he provided Maorl with a few, small reserves, but with such
parsimony that the effect was not to benefit Maori, but to limit them; to remove
their claims to a continuing right of occupation of the surplus lands.

It should first be noted that the need for reserves would not have been apparent
to Maor: for some time, in our view. Irrespective of Godfrey’s determinations on
paper, on the ground the land was used jointly as before, and there was nothing
to show that any surplus land existed or had passed to anyone else. Maori
remained part of the missionary community at Kaitaia, or, depending on the
point of view, the missionaries remained part of theirs.

Philippa Wyatt described the position some four years later. Panakareao stood
by the missionaries in 1847, when Governor Grey sought to discredit them on
account of their purchases.” Joseph Matthews testified in 1848 that Kaitaia
Maori:

have a village and plantation [on the mission station} . . . [and] have lived with us
in harmony for 14 years. ... The two chiefs whom Noble [Panakareao] first
deputed to guard our settlement are living inside my fence [ie, on Otararau,

23. See P Wyatt, 'The “Sale” of Land in Muriwhenua: A Historical Report on Pre-:840 Land
Transactions’, 16 June 1992 {doc F17}, pp 43—47
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adjoining the mission station] and have done so ever since our station was
formed.*

A subsequent survey of the land depicted ‘Rawir’s ground’. Rawiri Tiro was one
of the two rangatira whom Panakareao had assigned as guardians of the mission.
The evidence of Robert Burrows to Comumissioner Bell of 20 September 1859
shows that Maori were still occupying the land at that date.*

It should be noted, however, that Godfrey had seen the need for reserves. He
had been operating under the Land Claims Ordinance Amendment 1842, which
was later disallowed by the Imperial Government but which had specifically
vested the pre-Treaty land in the Government. Thus, at the time, any part not
awarded to the Europeans was autornatically the Government’s in terms of the
faw. Godfrey was thus concerned that there should be Maori reserves. As
claimant counsel pointed out, when Godfrey had heard the Kaipara claims, in
1842,% he had reported that Maori had ‘certainly never calculated the
consequences of so entire an alienation of their territory’, that they had been
‘allowed and, frequently encouraged to remain upon the lands with an assured
prontise or understanding of never being molested’ and that their ‘cultivation and
fishing and sacred grounds’ had properly to be reserved to them. The assumption
was that reserves would be made as a matter of course, from out of the sold land,
by the surveyors who came later. Thus Godfrey’s directions could be general, as
in Puckey’s case: that ‘all cultivation or other grounds in the present occupation
of the natives and any quantity judged to be required for their use by the Protector
of Aborigines’ should be reserved.

Bell, however, either allowed no reserves or made minimal ones. Thus, in
Puckey’s case, Maori received only 246 acres (100 ha), and there was no one to
play the Protector of Aborigine’s role.

Degpite the continuing joint occupations, Bell severed the interests of Pakeha
and Maori, providing secure Crown grants for the former and reserves for the
latter. It may have made a difference that, by the time of Bell’s operations,
Panakareao was dead, for those who followed him may not have appreciated
Panakareao’s condition that the whole of the surplus was to return to them. They
argued for reserves when they were entitled to the whole surplus, although it may
be that that was their minimum position, It was clearly the most that Bell would
allow.

Bell’s reserves, or the lack of them, must now be mentioned because of
subsequent complaints. Sometimes, however, the root causes of a complaint are
clearer the further removed one is in time. The issues were, in this instance,
whether the lands were ever sold, in the first instance, and whether it was ever
agreed that the surplus could pass to the Government. Nevertheless, as the
consequences of the Government’s investigation became apparent to Maori,

24. Joseph Matthews to Church Missionary Society, 13 April 1848, cvs/on/mi18
25. oLcC 1/675 (doc p12(a)), p24
26. See closing submissions of Williams and Powell {(doc 81}, vol 1, pgo
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usually after about 1890, Maori complaints focused on particular incidences.
This was not unnatural, since what the Government had done was never clear to
Maori, and the complaints were often valid in themselves. The politics were also
such that the most Maort could argue for was a minimal position. Still, they were
symptomatic of a larger problem than the ones they gave vent to.

With regard to the particular reserves, we refer briefly to those below,
although some wili need to be revisited later, in more detail.

(a)

(b)

Tangonge: A significant complaint concemned Tangonge block, which, in
our opinion, was part of Matthews’ Otararau transaction. Just as Maori
continued to occupy a part of Otararau adjoining the mission station,
being ‘Rawiri’s ground’ as earlier referred to, so also, it appears, Maori
were in occupation of the Tangonge section of the Otararau land to the
south. Maori have claimed that Matthews promised Tangonge to them,
and cut off 685 acres {277 ha) for that purpose. The Government
considered, however, that the land excised was Govemment surplus land
and presumed to own it. The last seven Maori families, all otherwise
landless, were not removed from that land until the 1960s, over a century
after the transaction that gave rise to the problem. Tangonge will be dealt
with further in a subsequent chapter, relating to the Government purchase
programine.

Okiore: A further complaint concemed Ford’s Okiore property.
Unfortunately, Ford had long since left the area, and Panakareao had
died, by the time Bell arrived. The Maori then there do not appear to have
appreciated that most of the 8000 acre (3238 ha) block was meant to be
held for them. They merely sought a reserve on the west coast. Bell does
not appear to have been aware of the true circumstances either, however,
as no reserve at all was allowed.

(¢) Awanui: Numerous Maori had lived with Henry Southee on the Awanui

block, but Henry Southee too had died before Bell came. Most of his
lands had passed io William Maxwell, who was opposed to Maori
continuing to live in the area. None the less, in this instance 200 acres (81
ha) was given for what appears to have been a few hundred Maori. The
differences should be noted, however: Maxwell received 4198 acres
(1700 ha), Southee’s estate 500 acres (202 ha), the surveyor 400 acres
(162 ha) and the Govermnment 8360 acres (3383 ha), while more than 300
Maori received 200 acres (81 ha). Despite the larger questions of whether
there had been a sale or whether Maori were entitled to the surplus, the
initial complaint was only that Bell had promised a further reserve in
addition to the one mentioned, and this had not been allocated.

Again, these complaints are considered in more detail in a later chapter.

One area the land commissioners never allocated, however, was much prized
by Maori at the time as a rich food resource, Lake Tangonge. The area is shown
in figure 34. Here the complaint was that the natural resource was destroyed by

161



ofuoSue], oyeT :¥E a1

v

MURIWHENUA LAND REPORT

_:cmﬁﬂ A|Q_.a. K Id__.m O R R
SOOI Ssniding, 7

7~ 7~ 7RBCEDNO,- — 7 )
A - %..

A5 7 7 6681 NOISNILXT IAHISIH
< T WNND HNVYX IONODNYL

YZ 10
¥~ 7 sniding, 504070 /

502010 aipes ﬁ%uwa, %% %% %%%% a
T R . e A
2661 Sulelg — HE q\__.,n N F°7®° T T W AR 7
dwemg rm [5 q.._.,n WA, _._.P%|%|%|%|%| o —
ge6loeeseae] [ ] 7 TE: IR S S (S S S S | SR /A SR S :
EEGL UNOD PUET BAIEN ,_..%f 7., ._..u_.alq\__.,alﬁmlﬁa ETME T AT AT T I AR % 00s 0
E_u:m__Em_zumE_omummEn (- 7 - w__a. FE S SR R | B SR S q_ﬂ oM oA e o _
T .&a .4I&al.ﬁn|ﬁ41ﬂ IE TP T AE T I T E %r«% (g
.4.%%%4%'%.%.%.%-%.%%%. i
mﬁlﬁlﬁlﬁlﬁlﬁlﬁlﬁjﬁa T T T Tige T,
AT TR AR TIRT T AR T AT AR TR
R A | | R U | -
N@Cﬁ“_n_v__.zw_mg |§.ﬂ|%|nﬂﬂ|l&4|§ !OOI_m OI_IO&MV_—D& o H
P Y S S R - | I R S T
.%%%%r%%%%%ﬁalﬁl%% s
i ®° 7™ AT OAEC D
A S S S >
| IR u_.a RIS -
i ®

0] peoy
. (] wF] 4] T I‘I\\
X s - . .
o N__.rn T .Mrnlx S wm?\ﬂm—wmmﬁ_ ED.@ 7E 4 m
g7 S~ e NV FONOONVL > :

162



RATIFICATION PROCESS AND SURPLUS LAND 5.4.7

draining the surrounding wetland. In 1933, the Native Land Court declared as
Maori land the bed of Lake Tangonge, or such of it as then remained after the
extensive drainage works. In 1970 it was vested in the Lake Tangonge Maori
Incorporation for Te Rarawa and Aupourt.

5.4.7 The outcome

The outcome of Godfrey’s inquiry in the westem division, as adjusted 16 years
later by Commissioner Bell, may be summarised as follows: after assessing the
value of the goods paid — blankets, clothes, implements, and the like — against the
scale, and allowing for survey and other costs, the total area affected, from
Kaitaia to Awanui, was apportioned as follows:

16,199 acres (6555 ha) to six Europeans
15.966 acres (6441 ha) surplus for the Govemment
446 acres (180 ha) for several hundred Maori

The areas are illustrated in figure 33.

5.5 THE INQUIRY IN THE NORTHERN PENINSULA

The distinctive feature of Godfrey’s inquiry in the northern peninsula is that
virtually no Europeans were living there when the inquiry was made. Maori were
living mainly around Parengarenga and Houhora Harbours. Only two blocks
were concemed, Muriwhenua Peninsula, some 65,000 acres (26,306 ha)
(although the size was not known at the time); and Kaimaumau, some 1200 acres
(485 ha) claimed by Thomas Granville.

53.5.1 Kaimaumau

William Potter claimed that Thomas Granville had acquired 1200 acres at
Kaimaumau in exchange for gunpowder, tobacco, blankets, spades, and hoes and
had since transferred the property to him. Based on the value of the goods, Potter
was declared to be entitled to 225 acres (91 ha), which Potter then assigned to
William Macky.

However, the size of the full block was never settied. In 1861 Resident
Magistrate White considered that the given boundaries circumscribed no more
than 50 acres {20 ha). Commissioner Bel! then determined that the area of 50
acres should be reserved for a township. Macky was paid out in land scrip, the
Government assumed the claim rights, and the land was included in the
Government’s purchase of the 13,555 acre Wharemaru block (5486 ha). The
possible location of Kaimaumau is shown in figure 35.
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Figure 35: Possible location of the Kaimaumau claim

5.5.2 Muriwhenua Peninsula

When Commissioner Godfrey investigated Richard Taylor’s claim, he ought to
have been aware that transactions of this type, where lands were held in trust for
Maori, were not unusual. In November 1840 the Church Missionary Society
missionary and Chief Protector of Aborigines, George Clarke, submitted to
Lieutenant-Governor Hobson a list of 17 Church Missionary Society deeds
where the land was held ‘for the Aborigines of New Zealand’.”” As we have also
seen, the elements of a trust could be inferred from the deeds, or from extrinsic
evidence, for Oruru, Raramata, Mangatete, and Okiore.

As stated in chapter 3, Taylor claimed an area of uncertain size (now known to
be about 65,000 acres), to be held for the local hapu, whom he referred to

27. Clarke to Hobson, 16 November 1840, 1a 1/1841/135, NA Wellington (doc F1, sub-doc 1)

164



RATIFICATION PROCESS AND SURPLUS LAND 5.5.2

compendiously as Te Aupourl. He claimed the land for himself and his partners.
It was uncertain whether Waikuku was included; the boundaries in the deeds
suggested it was not.

Unfortunately, Taylor’s old land claim file has long since been lost. A copy of
the claim describes the land as:

formerly the abode of the Aupour, a tribe which was conquered and expelied by
the Rarawa. It was chiefly o give a home to the remnant of this tribe that I was
induced to make the purchase, which intention is stated in my deed and at this time
there are nearly 100 of the Aupour residing upon it. . . . My intention, as expressed
in the deed, is to give up to this tribe the greater portion retaining only sufficient to
form an equivalent for the property invested.®

No record survives of the evidence given, or of the reasons for any decision. it
is not known, for example, how the commissioner dealt with the problem that
Taylor’s transaction post-dated the proclamation of 14 January 1840, prohibiting
further private purchases and declaring any after that date to be absolutely null
and void.

The commissioner’s report of 16 February 1843, following the Kaitaia
hearing, shows that the claim was opposed by Maori from the area and that Maori
parties were at loggerheads. After the hearings, however, according to Godfrey,
Nga Takimoana had withdrawn his opposition when he found that his own family
lands were not included. This appears to refer to Waikuku.

Again, it is not known what happened subsequently, except that, on 22 Octo-
ber 1844, Governor FitzRoy issued to the Reverend Richard Taylor a Crown
grant of remarkable composition. It gave the area as 1704 acres (690 ha), which
is presumably the size of Taylor’s assessed entitlements based on the value of the
goods, but it then described the land by the same boundaries as in the original
deed, thus enclosing some 65,000 acres but excluding Waikuku. The trust to
protect the land for the tribe was not provided for, however. Instead, these words
were simply added at the end of the Crown grant:

Excepting any cultivation or other grounds required by the Aupouri Tribes, at
the discretion of the Protector of Aborigines more particularly excepting
Waikuku.™

Subsequently, however, Taylor sought to excise an area for himself. Of the
1704 acres, his two partners claimed half, or 426 acres (172 ha) each, which, by
an arrangement with Resident Magistrate White, they took instead on the eastern
shore of Mangonui Harbour. By a plan of 1852, Taylor delineated his half-share
of 852 acres, but, adding 12 acres for roads, he took a total of 864 acres (350 ha).
The land granted to him, as shown in figure 36, was called Kapowairua.

28. Tayior to Colonial Secretary of New South Wales, 12 November 1840, Taylor Ms/254, ATL.
2g. Taylor’s Crown grant, 22 October 1844 (doc B13, sub-doc 4)
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Figure 36: Kapowairua, Taylor’s grant

As for the balance, 64,136 acres (25,956 ha), the Government claimed it as
surplus land. Such a legal fantasy could not be sustained, however, and
eventually, shortly before the sale of the land, the Government did not contest a
Maori claim to the Native Land Court for title. From out of that confused picture,
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latter-day Maori were left with the impression that the Kapowairua block, which
went to Taylor, was the land that Taylor was to hold as a permanent trust for the
tribe. There was no other Jand in Taylor’s name. Accordingly, Maori lived upen
that block. They were there until the 1¢60s, but the land had long since been sold
and they were eventually required to move. They never understood why. When
the Tribunal visited the Kapowairua block and spoke with the local people, with
those who had once been living on the land, they continued to maintain that this
land was theirs as of right, that it was all that was Ieft of the land Taylor had
secured for the tribe.

5.6 ASSESSMENT OF THE GENERAL ISSUES

Counsel urged, and we agree, that the transactions should be measured according
to how they were affirmed. The essential point here, however, is that in no case
was there a full and binding affirmation. The transactions were not affirmed, nor
formally inquired into, by anyone, throughout Muriwhenua East, Oruru, or
Mangonui. All others were affirmed at Kaitaia, but on condition that the surplus
was returned; and in no case was that done. Those affirmations, moreover, must
be seen as confirmations of the transactions as Maori saw them, in terms of their
own culture. The only certainty is that, customarily, Maori had a particular view
of their transactions that was integral to their society, and the evidence, once
shorn of its cultural bias, does not convince us that Maori society had so changed
that this view had been ceded.

We now examine more particularly the issues relevant to the ratification
process.

5.6.1 Adequacy of the legislation

In the Treaty of Waitangi debate of 1840, a full investigation of the preceding
transactions, the return of lands unjustly held and the protection of Maori
interests had all been promised, but neither the Land Claims Ordinance 1841 nor
the Land Claims Settlement Act 1856 sufficiently set out the matters that had to
be dealt with to fulfil those promises. While it was probably intended that
ineguitable contracts would not be sanctioned — and the dismissal of claims to g.2
million acres elsewhere shows the effect the legislation had on the wildly
extravagant claims ~ it seems the comparatively moderate transactions In
Muriwhenua were regarded as equitable sales, without the need for further
question, provided there was some minimal affirmation.

The ordinance did not require the commissioners to consider, as it should
have, whether there was a contract in terms of mutual comprehension; and, if so,
the adequacy of consideration; the measures needed to protect any trusts and
ancillary obligations; the sufficiency of other land; the certainty of the alienors’
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title; the clarity of boundaries; or whether the land was fairly apportioned
between Maori and European.

5.6.2 Adequacy of examination

There was no sufficient evidence that the transactions were seen by Maori as
sales, and no adequate inguiry was made of whe.her Maori in fact saw them that
way. This was despite the fact that Maori were in occupation of lands ‘sold’,
assuming the right to be there; or despite the evidence, well known at the time,
that Maori were demanding further payments for lands allegedly alienated. It
was not considered either whether, in accordance with their customs, Maori had
bargained not for the goods but for future benefits, or whether their agreements
envisaged an ongoing personal relationship with particular individuals. Based
upon our inguviry, we are of opinion that Maori wounld not have seen the
transactions as sales, in the Enropean sense, either at the date of execution or in

1843.

5.6.3 Sufficiency of mutuality

QOur opinion is further that Maori and Pakeha were so much in different worlds,
in 1843, that no new contract, on mutually agreed terms, may be deemed to have
arisen out of the commissioner’s inquiries.

5.6.4 Conditions on affirmation

The Maori opening statement at Kaitaia constituted a conditional affirmation
only. Notwithstanding that statement — that the transactions were affirmed on the
basis that the surpius land would be resumed by Maori — the transactions were
treated as having been affirmed unconditionally, with lands passing to both the
European claimant and the Government as a result.

5.6.5 Extent of affirmation

In view of their extensive custom on ancestral tenure, then, without clear
evidence to the contrary, Maori must be taken to have conditionally affirmed the
transactions as they nnderstood them to be — that is, that use rights were given in
return for ongoing support. The nature of the Maon reality, and their tenure
system, needs emphasis. No matter how much a purchaser might talk of
‘permanent alienation’, to Maori, for so long as the land could not be packaged
and shipped away, it would necessarily remain where it had always been, with
the ancestral hapu. Amongst Maori, elements of this opinion have never ceased

to apply.
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5.6.6 Extent of support

Lack of objections to sales is not relevant in this situation. There would be no
objection to a sale if a sale was not perceived. Similarly, while no record was
made of the various rangatira who assembled for the opening at Kaitaia, the
absence of any hapu from a meeting is not an indication of consent. Hapu have
traditionally expressed neutrality or disapproval by staying away, or voting with
their feet. Moreover, despite Gipps’s charge to establish ‘proof of conveyance
according to the custom of the country’, the commissioners did not themselves
choose to adopt the custom of the country in making their inquiry. A hui was
required but none was arranged, and the hui that Maori themselves held, at the
opening, was disregarded.

It was equally serious that the land commissioners required corroboration
from only one or two Maori; this, to Maori minds, could only have meant that
nothing important was happening. Support required a positive affirmation, so
that, when hapu representatives stayed away from a meeting, it was likely to
mean, for example, that the hapu did not agree with the proposal, that the hapu
did not consider its own interests were affected, that the hapu did not want its
own interests to be affected, or that the hapu felt it had no right to be there as the
business of the day had not been brought on by them.

5.6.7 Adequacy of consideration and ongoing benefits

Although the Land Claims Ordinance had some provision for the equity of the
transactions to be considered, and although Governor Gipps, Lord Stanley and
other officials had said the price to Maori must be iooked at under that heading,
we have found no evidence that the adequacy of the consideration was
investigated. The equity of the transactions appears to have been presumed. As
claimants pointed out, Maori themselves would have placed little value on the
land if, to their minds, they were only trading a right of occupation or something
like a lease. We accept that, for most Maori of the time, the real ‘consideration’
would have been the ongoing benefits to the hapu, and to future generations,
from the occupation of the hapu’s land. In the Maori scheme, the initial
‘purchase’ price is likely to have been of little comparative importance.

We also accept the Crown’s argument that there were no criteria by which
prices may have been assessed and that the schedule in the Ordinance was
irrelevant for that purpose. This emphasises, however, how sound policy was
needed. The issue was not really the price for the land sold, but the benefits to
Maori from settlement. This might be assessed in terms of the increased value of
the land retained, as Lord Normanby had said, so that a measure for the adequacy
of consideration was the amount of land reserved. We think there were ways of
ensuring that Maori could have benefited in both the immediate and longer
terms. All that was lacking was the will to legislate for a comprehensive
settlement plan.
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5.6.8 Adequacy of reserves

There was no inquiry whether Maori would retain sufficient land for their
immediate and future purposes, as Lord Normanby had required. The ordinance
did not explicitly compel it. This was singularly unfortunate, for, in our view, the
assurance of fair shares was one way Maori and Pakeha could both have been
satisfied.

The essence of the Crown’s position was that Maori retained considerable
other lands at this time, but we do not think that is the point. The commissioners
were dealing with the prime land, in the central band where most Maori lived.
Maori were entitled to a fair share of that land, not the land on the perimeters, and
this could have been the whole of the land of some hapu.

There was also no inquiry into the number of Maori affected by the pre-Treaty
transactions, and the nature, location, and sufficiency of any other land left to
them.

5.6.0 Adequacy of title; adequacy of settlement plans

It appears basic that there is no equitable sale of land if all those with an interest
have not agreed. In no case, however, was the vendors’ ‘title’ examined. Had it
been, it should have been found that not all with land interests had disposed of
them. This is unsurprising, for, as we see it, the ‘alienors’ were exercising a
political authority to aliocate use rights, not to extinguish the underlying right of
the local hapu.

¥ Williams of counsel for claimants argued that Maori could alienate no more
than they could give. Consequently, he contended, the purchasers received no
more than a ‘native title’, no different from that which Maori possessed: the right
of occupation subject to support for the group. His argument followed the lines
of the findings of an international tribunal which, in 19235, investigated the old
land claims in New Zealand on the petition of William Webster, a citizen of the
United States. That tribunal reached the same conclusion that the rights acquired
by any purchase before 1840 were ‘no more than a native customary title’.%

While we would reserve the term ‘native title’ for the artifices of law, divorced
from anthropology, we generally concur with Mr Williams’s approach. It
follows that no absolute or unconditional title should have been given by the
Government, or that the Government should not have assumed an unconditional
right to the surplus, without a further agreement with all affected.

We have broad sympathy with Crown counsel’s point, however, that in the
circumstances of the time, the Government could not have gone behind
Panakareao’s back to freat with all and sundry. We agree that it would not have
been appropriate to sideline the Maori leadership in that way. This all points,

30. See F K Nielsen, American and British Claims Arbitration, Washington DC, United States
Government Printing Office, 1626, p 540
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however, to the inappropriateness of the process as a whole. Most needed was a
plan, agreed between the Maori leadership and the Governor, for how settlement
would be arranged, the lands for Maori and those for settlers, how continuing
benefits to Maon might flow, how Maori authority might be recognised and
provided for, and so on. These were not matters that could have been dealt with
by ad hoc land transactions, as the circumstances show, and as the effect was
then, and has been ever since, to cast the whole debate about equity between
Pakeha and Maori only in legal terms.

As we see it, the problems were not primarily those of ‘price’, ‘title’, and the
like; the real problem was the assumption that all matters could be resolved by
the application of English law, authority, and process alone, when what was most
needed was a fair and agreed political plan.

5.6.10 Adequacy of purpose

In all, the purpose as we see it was primarily to grant lands to settlers and secure
a surplus for the Government. To that end, it was assumed that the transactions
were equitable, that the alienors had right and title and that, subject to minimal
ratification, a sale in Western terms was intended. The protection of Maori
interests was not really part of the play.

5.6.11 Adequacy of the Bell commission of inquiry

It was not the function of the second commission, under Bell, to review the
workings of the first. In addition, it did not consider the claims in eastern and
central Muriwhenua which Godfrey left untouched and for which the
Government, assuming the claims were genuine and equitable, had issued scrip.
The main work of the Bell commission was to tidy an uncertain title situation,
converting vague Crown grants into certain ones by surveying the original
grantee’s entitlements. In the process, Bell made it his mission to define the
surplus for the Government as well. To secure the cooperation of the settlers,
which was needed since no one else knew the boundaries of the original
transactions, Bell so arranged the rules as to increase substantially the settler’s
lands in return for the survey of the total area.

The context was elucidated by Professor Bill Oliver, a well-known and senior
historian who was engaged in an independent capacity by the Crown Forestry
Renta! Trust.” In Professor Oliver’s analysis, Bell may be seen as driven by
political motives, rather than by impartial legal criteria. The Government had
wavered over whether to pursue its surplus land claim, but Bell made it his
concern to get as much land as possible for European occupation and use, and to
secure the remaining surplus for the Government, irrespective of its existing use
by Maort or their likely needs in future.

31. For Professor Oliver's account, see doc 17
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The consequences may be summarised as these:

»

Such arrangements as Godfrey may have made to recognise joint
occupancy arrangements were cancelled, unilaterally. Bell enabled
unconditional titles to issue to the European grantees, disregarding all
references to joint occupation in the original transactions or any trusts that
might be construed from the deeds or the surrounding circumstances. The
result was not to affirm the deeds but to change them substantially.

In return, Bell might make reserves for Maori, but those he made were few
and niggardly, without any consideration of Maori needs or interests, and
without regard to comparable equities. Thus out of one block with a joint-
occupancy arrangement, one European, William Puckey, would receive
33377 acres while an entire Maori community would receive only 246 acres.
No allowance was made for those cases where land was jointly occupied in
fact but without a joint-occupancy clause in the deed.

It was not considered whether the Government, in taking the surplus, might
acquire no larger right than that given in the original transactions, and
whether its land might also be subject to joint-use arrangements or to certain
fiduciary responsibilities.

No surplus land returned to Maori in terms of Panakareao’s conditional
affirmation. The effect of Bell’s substantial increase in the grants to
European claimants was to reduce that surplus. The effect of his overall
operations was to disregard Maori evidence entirely.

Maori were not called upon to be heard, even in the few cases which had not
been heard by Godfrey and in which scrip had not been taken, so that Bell
was obliged to hear the matter anew. It was simply assumed that valid
alienations had been effected.

Although Bell’s commission was constituted as a full court of record, no
Maori evidence was minuted, no account of the argument was maintained
and no reasons for his decisions were given. Consistently, it was simply
written that matters were explained to the Maori, who then agreed, and
without any account of the explanation given.

Bell appears to have assumed that, once Maori had signed a conveyance, all
their customary interests were at an end and that he, Bell, for the
Government, had a wide discretion on what he might do. Matthews gave
evidence, for example, that Raramata block was kept out of the sale and was
to be reserved for Maori. Bell simply treated it as sold, then, as a matter
discretion, allowed a reserve for a small part.

Consistently, the Maori reserves were minimal. Quite disregarding
Matthews’ assertion of a 3000-acre reserve for Maori at Raramata, that
reserve was cut back to 340 acres. It was simply assumed that Tangonge had
been cut off as Government surplus. Out of Southee’s large claim, the
Maori reserve was only 200 acres. In that case the Maori were rather lamely
advised that they could run their cattle on the ‘government land’ until the
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Government, or seftlers, needed it. And, although Davis claimed only part
of Mangatete, the Government itself surveyed and took the remainder,
without reserves. :

5.6.12 The extent of both inquiries

» Although it has regularly been maintained, in response to Maori petitions,
that the pre-Treaty transactions in Mutiwhenua were fully inquired into,
first by one commissioner in 1843, and then by anocther in 1856, that is
simply not the case. Of the 62 European land claims, only 14 were ever
examined. Most of those in eastern and central Muriwhenua have never
been considered.

» The 14 that were considered were only ever examined by one person.

¢ In no case was the Maori understanding of the transactions inquired into.

e In each case the Maori condition to the affirmation of the transactions, that
the surplus must return, was not observed.

In all the circumstances, we consider there were no grounds for treating any

transaction as a full and final conveyance of the land described in it.

5.7 ASSESSMENT OF THE ISSUE OF SURPLUS LANDS

A significant consequence of the ratification process was the issue left hanging
of the right to the surplus lands, the lands left over after only part of a ‘purchase’
had been awarded to the ‘buyer’. Who should have the surplus, Maori or the
Government?

Before an answer is attempted, it is emphasised that the surplus land issue is
secondary, in the claimants’ case, to the primary point that the land was not sold
in the first instance. It may be presumed that the Maori argument had always
been that way. If, as the claimants contended, no absolute title was conveyed,
and the arrangement was more like a lease with Maori retaining an underlying
right, then of course there was no surplus for the Government to lay claim to.
However, in later years, when the Government presumed that sales had been
effected and would countenance no other view, Maori were obliged to limit their
claim to the surplus. No other claim was likely to succeed. In the climate of the
day, a claim that there had been no sale would have been laughed out of court.
Thus Maori have frequently found the need to reframe their arguments in terms
of the adjudicator’s mind-set. It should not be thought, therefore, that a larger
Maori claim would not have been brought in the past, had it been practicable to
bring it.

The issue is also distinct from that of the Government’s right to regulate.
There was no argument that the Government may limit the amount of land any
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one person may buy, as a matter of national policy. The question of whether the
Government was entitled, as of right, to the surplus is another issue.

We see the Maori claim as standing on five tiers. On the first, the transactions
were not sales, and in our view the Government has never established that they
were. If nothing properly passed, there was no surplus that could be properly
claimed. On the second, it was fundamental that the transaction was personal to
the European concerned with whom an ongoing relationship was expected. A
stranger could not intervene without a licence and nor could rights be assigned to
strangers without approval from the hapu. There needed to be an agreement
between the ancestral land holders and the occupier and, accordingly, there was
no space for the Governmient to intervene.

The third tier assumes that the Governor knew of the surplus land issue when
the Treaty of Waitangi was signed, the debate having started beforehand. The
argument is that, if the Governor failed to say that the Government would take
the surplus land, before the Treaty was signed, he should be stopped from saying
so afterwards, for the Treaty might not have been signed had Maori known the
Governor’s intention. The Governor in fact said tbat lands unjustly held would
be returned, creating an expectation that this would apply to any lands not
allowed to the ‘purchaser’. Likewise, Governor FitzRoy said that the surplus
land would return, and this may have influenced Maori in affirming the
transactions, a point which is considered later.

The fourth tier considers the Government’s claim to be overly artificial,
founded on a complex theory of feudal land tenure which would not have applied
if an allodial tenure system, as found in most of Europe, had happened to exist.
We consider that the Government should acquire Maori land by direct dealing
with Maori, not by a legal sidewind.

The fifth tier is obvious. The transactions were ineffectual without
affirmation, and affirmation was conditional on the reversion of the surplus to
Maori.

The basis for the Government’s claim to the surplus land was not simple. The
matter was also dealt with by successive governments in an inconsistent,
obscure, and irresolute manner. The theoretical position was apparent from
1839, when the New Zealand L.and Claims Ordinance was first proposed in New
South Wales.* Governor Gipps explained, after obtaining instructions from
England, that it was founded on a political, legal theory that English law would
be ushered in on the assumption of British sovereignty and, with it, the doctrine
of tenure. Under this doctrine all land belonged to the Crown, subject only to any
native rights of user until those rights were extinguished. It followed that no
individual could hold land except by Crown grant. In applying this theory, it was
assumed that a sale by Maori did not convey the land to the purchaser, but none
the less it extinguished the Maori interest, leaving the land unencumbered in the

32. The position is explained fully by D Loveridge in "The New Zealand Land Claims Act of 1840",
18 June 1993 {doc 12)
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Government’s hands to dispose of as it wished. The Government could then
decide how much it would give to the purchaser and what surplus it might keep
for itself.

Also, on this thinking, the surplus land issue had nothing to do with Maori. If
Maori had sold a block of land, then they had sold the whole block, and how the
block was then divided between the Government and the buyer was purely a
matter of debate for the Europeans.

The New South Wales land buyers argued against this theory, contending that,
at the time of sale, Maori were a sovereign and independent people, that any
contract was a matter between them and Maori only, and the Government had no
right to intervene. The settlers in New Zealand argued much the same, but some
admitted that the Government had the right to control land-buying — to prevent
undue land aggregation, for example. It followed, however, that any part denied
to the purchaser should return to Maori. Many North Auckland settlers had
developed close relations with Maori, and were strongly of the view that any part
denied to any purchaser should return to Maori. We suspect they appreciated full
well that Maori never intended to convey an absolute and exclusive right to the
whole of the land in the first instance. It was only much later, when Bell offered
substantial advantages to those settlers who cooperated, that positions changed.

Despite the debate in New South Wales, the royal instructions associated with
the Treaty of Waitangi, under the hand of Lord Nommanby, did not propose the
transfer of the surplus land to the Government. Lord Nommanby went to some
lengths to propose special arrangements for an inquiry into the pre-Treaty
transactions, to prohibit further private sales, and to prescribe the conditions on
which the Government might acquire land, that, is, by *fair and equal’ contracts
with Maori. None the less, nowhere in his instructions to Hobson did Lord
Normanby advert to any ‘surplus land’ doctrine or suggest that, following the
Land Claims Commission investigations, land ‘sold’ to pre-Treaty ‘purchasers’
but not awarded to such purchasers should become Crown land rather than revert
to Maori. Given the concern of the Colonial Secretary to ensure that Maori were
fully protected and dealt with on the basis of ‘fair and equal’ contracts, the lack
of any instruction to return the surplus land is not surprising. We consider that,
had the British Government intended to take the surplus land, it would or should
have said so before the Treaty was signed. It must therefore be presumed that the
Government did not intend to take the surplus land, or any land not granted to
Europeans except that it should be acquired by the Government by ‘fair and
equal contracts’, as Lord Nommnanby had said.

Nor did Governor Hobson, or his representatives, mention any surplus land
proposal during the Treaty debate. Instead, the opposite impression was given.
When challenged, Hobson replied that the transactions would be inquired into
and lands unjustly held would be returned.
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Governor FitzRoy’s position was even more clear-cut. In December 1843, he
promised publicly that the surplus land would return.® The newspaper Southern
Cross reported that the Governor’s speech had “allayed the fears of the natives’
and that the Governor stated he would ‘most unequivocally and with the utmost
sincerity disown any and every intention on the part of the government to
appropriate . . . the surplus lands of the original settlers, they are to revert to the
original owners’. i

Commissioner Bell argued in a formal report of 1862 that FitzRoy’s views
must be discounted, as they were contrary to advices from Lord Stanley.> Bell’s
partiality was thus apparent. Whatever the validity of the Governor’s opinion,
however, or whatever FitzRoy’s competence to make such a comment when he
was still new as Governor, the fact is that the opinion was given, and was not
retracted; and it is doubtful whether Lord Stanley objected. FitzRoy wrote to
Staniley in October 1844:

While it was the object of the local Government to raise as much money as
possible by the sales, of lands, irrespective of the real interests of the settlers and
the colony, it was of course an object to take a8 much as possible from the old
settlers, with the view of those lands (not reverting to their original owners, but)
becoming disposable for sale by the local Government.

Such a step as selling those ‘excess lands’ was happily never attempted,
however generally contemplated. The natives would never have allowed it to take
effect; and the attempt to do so would have injured the character of the Queen’s
Government very seriously, if not irretrievably; so tenacious are the natives of
what they consider to be strict justice. As yet it is quite impossible to make them
comprehend our strictly legal view of such cases.®

In brief, FitzRoy was not denying the right of English law, but was warning
against exercising it. Nothing was done about the surplus land for over a decade
and, to all intents and purposes, on the ground it remained in the possession and
ownership of Maori. With reference to the country as a whole, it was recorded in
the Report of the Qutstanding Claims Select Committee of the House of
Representatives in July 1856, which led eventually to Bell’s commission:

Some of the grantees are in possession of the lands granted; but a greater part of
those claimed are unoccupied by anyone. Some portions have been resumed by the
natives, and some where the native title has been extinguished, and no grants
made, have been considered Crown Lands and taken by the Government as such;
although in reality it has generally had to make the natives some additional
payment. Still, in a great number of cases no possession has been obtained by any
one; the natives disputing the ownership of the land in the absence of the claimants,
or the insecurity of the titles that hold preventing the latter from attempting to
enforce their supposed rights.

33. Dr Martin, Martin's New Zealand, p 183; Southern Cross 30 December 1843
34- ¥ D Bell, report, AJHR, 1862, p-10,p 18
35. BPP, vol 4, pp 408400 (doc al, sub-doc 831)
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There is some evidence that officials in Govemnor Grey's time likewise led
Panakareao to believe that the surplus land would return to Maori. James
Berghan, it was reported, had translated into English a letter for Panakareao,
which was published in the New Zealander. In this, Panakareao, following
standard rhetoric, stated a belief ‘that the Queen was going to take away, first, the
land of the missionaries, and then the land of the natives’, a clear reference to the
surplus land. The official response was to reassure Panakareao that the
Government had no intention of depriving Maori of their land, but:

with respect to the missionaries, that it was in contempiation to take away a portion
of land from individuals who had procured . . . larger quantitites than they could
use, to the exclusion of other Europeans, and reserve the portion taken away for the
use of the natives.”

At the very least governors and officials wavered over the surplus lands,
assurmning altemative positions at different times.

In our view, the resurrection of the Government’s claim to the surplus land, in
1856, was flawed. The first error was in the assumption that the land had been
unconditionally sold. The second was in the assumption that the doctrine of
tenure, as described earlier, in section 4.3, was applicable to the circumstances of
New Zealand. We do not see that it was. All the land belonged to Maori, the
English legal doctrine had not been agreed upon when the Treaty of Waitangi
was signed, and the underlying title was already spoken for.

It should be noted, too, that, as a result of the doctrine of tenure, the
Government had no need to prove its acquisition of Maori land.?” Whatever the
legal theory that the Government must prove the valid extinguishment of native
title, 1in practice the Govermment had no need to produce a conveyance or other
instrument. Its assertion that it had extinguished native title, by Gazette notice or
otherwise, either was conclusive in court, as shall be seen later, or left Maori
having to prove the land was still theirs.

Consistently, Maori have described the surplus land taking as ‘confiscation’.
Regularly, governments and commissions have said it was nothing of the sort. To
the Maori mind, however, when the Government claimed the surplus land

36. Nugent to Colonial Secretary, 2 January 1848, enclosed in Grey to Earl Grey, 17 March 1848, no 35,
BPF, vol 6, pp 69~100

37. Compare, however, Lord Davey in Nireaha Tamaki v Baker (1901) AC 561, $76: ‘the assertion of title
by the Atiorney-General in a Cournt of Justice can be treated as a pieading only, and requires to be
supported by evidence’; and Kent McNeil, Common Law Aboriginal Title, Oxford, Clarendon Press,
1989, pp 84-84 {(and see also pp 92-93): “The Crown cannot, on the strength of its fictitous original
title, require a person who is in possession of land to prove his right by producing 2 royal grant . .. The
Crown must prove its title like anyone else’. In practice, however, the method by which the Crown
became possessed of Maot land has remained a mystery to Maori, and, since the Crown has not been
obliged to keep a title of its own properties, ready access to information about its acquisition has not
been available from the Lands and Deeds Office. Where Maor have sought to obtain an answer by
proceedings in the Maori Land Court for ascertainment of title, statutory provisions have preventad the
Maori Land Court from inquiring without the Government's consent.
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5.8 MURIWHENUA LAND REPORT

because it held the underlying title, it was confiscating the underlying title of the
tribe; and when it took the surplus without an arrangement with Maori, it was
abrogating the rights and obligations Maori considered they had contracted for
with the Europeans.

In summary, the Govemment’s derivative claim to the surplus lands was
contrary to Maori law and to the Maori contractual terms. There was no
agreement with Maori that the Government was entitled to the surplus land, and
the Maori affirmation of the pre-Treaty transactions in Muriwhenua was on the
express condition that the surplus would retum to them.

We depart in this respect from the previous opinion of the Royal Commission
of Inquiry on Surplus Lands under Sir Michael Myers, the former chief justice,
in 1948. That commission considered that compensation was due to Maori, but
for other reasons. The difference, however, is one of fact. Counsel for the Maori
petitioners, counsel for the Crown, and the commission itself, all worked from
the erroneous advice given to the commission that the transactions had been fully
investigated by both Godfrey and Bell, and that the transactions had been
affirmed as absolute sales.

Professor Oliver drew attention to a moral imperative that was also not
considered in the previous debate.?® Should the Govemment have been holding
the surplus land in any event, if Maori were already prejudiced through the
excessive alienation of their land? It would have been a simple matter to write
into the legislation goveming Bell’s inguiry that the commissioner should
consider the lands retained by each hapu, whether they had retained sufficient for
their present and future needs, and whether provision should be made for them
from out of the surplus land. Such an arrangement was within the ambit of the
Governor’s Treaty exhortation that ‘lands unjustly held would be returned’, but
no inquiry of the Maori circumstance was made.

5.8 THE PROCESS AND MAORI AUTONOMY

The land cormmissioners’ inquiries have been described, and observations have
been made that there was never an inguiry into whether valid contracts had
formed. The further concem, however, is that the process as a whole was wrong.
It demeaned Maori as supplicants before a foreign court where their actions
would be judged on foreign terms. To adopt the Maori metaphor used in the
Treaty debate, the process put the Govemor up and Maori down, We can see
more clearly now how important it is that, when two cultures meet, their joint
affairs must be resolved in a way that treats both as equals, and allows for
differences to be mediated between them.

The colonisers, presuming to be superior as a race, imagined matters should be
managed on their terms. Maori, who were no less independent as a people,

38. W H Oliver, “The Crown and Muriwhenua Lands: An Overview' (doc 17)
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equally assumed that their government of their own districts would continue.
Subservience to another cultural regime was so outside their experience, and so
contrary to that to which any free people would knowingly subscribe, that any act
of diminution imposed upon them would not necessarily be seen as such until
some time afterwards, 1f at all. Accordingly, while we have examined matters in
terms of the land claims inquiry process, we do not thereby say that any part of
that process was appropriate. Consistently behind Maori claims is the Maori
expectation, legitimate in Treaty terms, that they should control their own affairs,
transact with others on their own terms, and have their own cultural expectations
respected.

Nor do we imply, in examining the Government’s process, that Maori
acquiesced in it. It is doubtful whether it was even understood. In any event,
there were two processes at work when Godfrey was sitting: his own, and that of
Maori. In the Maori process, which went first, it was declared that the eastern and
central transactions would not be submitted for investigation but the Europeans
would be advised which transactions were approved. At Kaitala, the terms and
conditions for acknowledging the transactions were declated, and the rangatira
would ‘exercise all their ancient rights and authority of every description, as
heretofore’.

Thus two processes applied, each valid in their own legal terms, and the two
parties were to act as though their own process prevailed. The eventual outcome
thus depended on who had the ultimate power. Again, in these circumstances, an
adjustment of power was really required between the Governor and the rangatira,
with the mediation of jointly agreed policies for the sharing of the Muriwhenua
land.

The need for some alternative arrangement may be more apparent now than it
was then, but it does not follow that alternative modes of operating were
unknown in those early days. Previously, certain missionaries had imagined a
form of Maori rule using missionary advisers, the British Resident James Busby
had promoted a political confederation of tribes with British advisory opinion,
and the Treaty of Waitangi had presaged a partnership. In the new emerging
world, several options were possible.
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CHAPTER 6

THE GOVERNMENT PURCHASE
PROGRAMME

The Queen will not interfere with your native laws or customs.

Wilioughby Shortiand for Lieutenant-Governor Hobson, Treaty debate,
Kaitaia, 28 April 1840

These tribes are old friends of the Pakehas, and my determination to protect the Pakehas
is fixed.
Wi Tana Papahia, during the debate on the New Zealand wars, Ahipara, 1863

6.1 OUTLINE OF IssUES AND CONCLUSION

This chapter considers the Government’s efforts to purchase the desirable
Muriwhenua lands not acquired in the tidy-up of the old transactions. By 1865,
the Govermnment had acquired 280,177 acres (113,388 ha) of the remaining land,
most of it in the preceding eight years. The chapter begins by tracing the 15 years
from Godfrey’s inquiry in 1843 to 1858, soon after Panakareao had died leaving
a gap in the Maori leadership, when the Government launched its major land-
buying programme. The transactions themselves are described in chapters 7 and
8, and to set them in context this chapter provides a broad overview examining
four factors most likely to have influenced Maori in entering into the
transactions: their desire for European settlement, their perception of an alliance
with the Governor, their traditional beliefs, and their expectation of settlement
benefits. The Government’s policy of extinguishing native title, that is, of
cancelling Maori land rights and traditional self-government, is then examined,
along with the Govemment’s responsibilities. The chapter concludes by
considering the degree of mutuality involved and the sufficiency of the
arrangements as a whole, before particularising the Govermment’s purchase
strategy.

Notwithstanding the European view of property, Maori understandings about
property and the primacy of personal relationships remained as it had always
been, so as to forge a distinctive Maori approach to the Government’s buying
programme, We conclude, as a result; that while the Government could see only
a land sale, a land sale was least on Maori minds, for Maori saw only a plan for
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settlement, where they would be partners with the Governor and substantial
beneficiaries in a new economic regime. Maori hopes and policies for the future,
and Government designs of extinguishment, were thus so divergent in concept
and intent that the arrangements between them were marred by a lack of
mutuality or common purpose. There were also flaws in the form of several
deeds.

For this second stage of land alienation, however, where the Government was
the buyer, the main issue in terms of the Treaty of Waitangi is not only the Maori
intention in alienating the land but the integrity of the Govemment in buying.
The relationship between Maori and the Government was much more than that
of a buyer and seller under a simple agreement for sale and purchase. QOur
principal conclusion is that the Government was obliged to protect Maori
interests but that protection was not given. As a result, no adequate provisions
were made for Maori in the new settlement structure. Conflict,
misunderstandings, and mistakes were inevitable. If there had been a proper
protective plan, however, or simply if sufficient reserves had been made to
ensure a place for Maori in this new future, old arguments over
misunderstandings and mistakes would not have meant so much for today. Maori
complaints about particular matters, while offen sustainable in themselves, more
broadly reflect the general state of comparative landlessness.

6.2 HISTORICAL BACKGROUND, 1843-58

No matter how important Commissioner Godfrey's inquiry may seem now, at
the time it probably meant little or nothing to the many Maori of Muriwhenua,
the only significant population in the area there. Whatever the changes on paper,
nothing altered on the ground. No one vacated land as a result of Godfrey’s
decisions, and no one else came in. Panakareao’s authority remained the only
effective authority in Muriwhenua except for the continuing challenge from
Pororua.

This section traces the 15 years from Godfrey’s inquiry in 1843 up to 1858.' It
was in the latter year, soon after Panakareao had died leaving a gap in the Maori
leadership, that the Government began a major programme to secure the surplus
lands, as has been seen, and to buy the lands unaffected by the pre-Treaty
transactions. The Government programme was carried out by only three

1. SeeB Rigby, ‘A Question of Extinguishment: Crown Purchases in Muriwhenua, 185058657, 14 April
1992 {doc F9); B Rigby, “The Mangonui Area and the Taemaro Claim’, July 1990 (doc a21); B Rigby,
“The Oruru Area and the Muriwherma Claim’, Febrary 1991 (doc ¢} R Boast, ‘Muriwhenuz South
and Ahipara Purchases’, March 1gg2 (doc p16); T Walzl, ‘Report on the Historical Issues Relating o
the Tagmarc Mediation circa 18301925 (doc £2); P Wyat, ‘Crown Purchases in Muriwhenua, 1850~
1865° (doc HE); F Sinclair, ‘Crown Purchases in Muriwhensa to 1865° (doc 14{a}); A Gould, ‘Crown
Purchases in Muriwhenua to 1865" (doc 14(b)); F Sinclair, “The Purchase of the Muriwhenua South
Block’ (doc :4(d)); C Geiringer and P Wyatt, ‘Issues Arising from the Evidence . . . relating to Crown
Purchases in Muriwhenua, 1850-1865 (doc L)
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officials, each previously mentioned. The first was the politician, Francis Dillon
Bell, acting as land claims commissioner, who had resolved to secure the surplus
for the Govemment. The second, Henry Tacy Kemp, had formerly served with
Godfrey, and was now district land purchase commissioner, charged with buying
the remaining land. The third, Williamm Bertram White, was the resident
magistrate, and the only Government official living in Muriwhenua. With some
enthusiasm for the goal of acquiring the Maori land, he presumed to act as both
a commissioner for land claims and a commissioner for land purchase, even
without legal authority, whenever he felt that was required.

The question here is as before: did Maori see the land transactions in the
Government’s purchase programme in the same way as Europeans? The
assumption has been that they did, 18 years or more having passed since the last
bout of buying. We remain unconvinced, however. There may have been
changes on the surface, with the adoption of European forms, but the
philosophies and policies of Maori remained fundamentally as they always had
been. In Muriwhenua, at all material times, it was Maori who had the de facto
power, for the Europeans, though significant as mediators for trade, were barely
noticeable in terms of numbers. There was no contemporary reason to give the
pens and papers of officials the weight that they were found to have much later,
in about the 1890s, when the truth began to dawn. We now outline the situation
in Muriwhenua, as we see it, at the same time the main purchases began.

Panakareao’s authority had not diminished with the arrival of Europeans. If
anything, it probably increased. From Panakareao’s point of view, he had
established an alliance with the missionaries at Kaitaia, with the settler Southee
and with the traders of Mangonui through land allocations. He had done the same
with Taylor, for the benefit of Aupouri and Ngati Kuri. Furthermore, he had
secured the allegiance of the prestigious Dr Ford in arrangements for Okiore and
the whole Oruru Valley. This had the effect of ousting Pororua and those traders
who presumed rights under him. Panakareao had then secured an alliance with
Lieutenant-Govemor Hobson, who recognised his authority in the Treaty signing
at Kaitaia in 1840, and at Mangonui, in the Mangonui transaction later that year,
which was represented as a sale but which, for Panakareao, was an act of
recognition of his authority in that area. Subsequently he had sought an
arrangement with Govemor FitzRoy, travelling south for that purpose. He was
less successful in this, but when FitzRoy sent Godfrey to Muriwhenua to decide
who had land rights there, Panakareao, from his point of view, soon put him in
his place. He made it clear that the primary issues were for Panakareao, not
Godfrey, to resolve. He thus prevented Godfrey from sitting at Mangonui to hear
those cases he did not agree with. At Kaitaia, Panakareao prescribed the terms on
which Pakeha land claims might be recognised. From a Maori view, the Old
Land Claims Commissioner was not confirming transactions so much as
ratifying Panakareao’s authority.
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The European population in Muriwhenua had barely grown and numbers
alone gave Maori the control. The settlers could not have been seen as a threat at
that time. The Maori population is not known, but there are indications of its size.
In 1838 the Kaitaia Mission Station considered it was serving about 4000 Maori
in that locality alone. By comparison, James Clendon counted the European
population for all Muriwhenua in 1846, eight years later, at 69, being 41 at
Mangonui, including 16 half-castes, and 28 at Kaitaia, including three half-
castes.?

Moreover, from 1840 to 1848, apart from Godfrey’s brief visit, there were no
Government representatives or officials in Muriwhenua to show what British law
or authority might mean. In the absence of anything else, Maori authority
remained uppermost, and we should not have an exaggerated image of Godfrey’s
importance as seen at the time.

After Godfrey, Panakareao’s next challenge was to secure an alliance with
FitzRoy’s successor, Governor Grey. That chance came in 1845 when Grey
sought to end the war with Hone Heke of Nga Puhi. Panakareao stood with Grey
at tbe main engagement at Ruapekapeka, along with other Nga Puhi chiefs,
Tamati Waka Nene and Mohi Tawhai. It was a difficult situation for Panakareao,
however. Heke had fought with Pororua at Taipa in 1843, but it was necessary to
avoid an escalation of fighting. In the event Panakareao stood with Grey at
Ruapekapeka but with a token force only, a dozen or so warriors. Thus his stance
could not give Heke cause for later retaliation. The token force was jeered when
it returned to Kaitaia, for it was hardly flattering of Te Rarawa, and the cause
may not have been popular, but Panakareao’s policy of friendship with Pakeha
had been establisbed with the new governor nevertheless.

Grey responded generously to Panakareao’s initiatives, giving a schooner for
Panakareao to take his goods to Mangonui, and granting pensions and assessor
salaries for Panakareao and other rangatira.

Panakareao was concerned that too few settlers were entering Muriwhenua
and the economy was in decline. He was losing his own people, to the logging of
kauri forests at Hokianga and Whangaroa, or o trade in the Bay of Islands.
Moreover, the Government had shifted further away, to Auckland. Prospective
settlers left the north, taking scrip for Auckland land in exchange for their
northern claims. Fewer ships came to Mangonui, Hokianga, and the Bay of
Islands. At Mangonui, a single person, Captain Butler, appears to have
established a monopoly over all trading activities. Panakareao disputed Butler’s
control, complaining to the Native Secretary:

A person whose name is Buttler will not permit our goods and the goods of some
of the Europeans to be sold to the vessels that come hither to trade, he wants
everything to go through his hands.?

2. M Eyes, ‘Maori and European Population Histories, 1810~-1001", 1980; see doc A1; doe D2, pp 432-

433
3. Panakareao to Grey, 30 January 1847, MA 1/7 (quoted in doc 12, p 18%)
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Matters were sorted out with Butler, however, and in 1846 Governor Grey
announced plans to develop a large town at Mangonui based on coal deposits
behind Cooper’s beach (the project did not proceed when the deposits turned out
to be poor). For his part, Panakareao shifted to Oruru in 1846, to be closer to the
traders in the likely centre of action. Claimants represented Grey’s
announcement as an actionable promise, but it is probably just as likely that the
Govermnor did no more than express a political hope.

Joseph Matthews noted that Panakareao protested when the Government
inposed restrictions on timber cutting in Oruru, as though the Government
owned the land. Dr Ford having left the Church Missionary Society in 1844,
Panakareao also took the opportunity to recover possession, moving onto the
‘Ford block’ at Pakautararua. Clearly, he did not see the land as sold, and
significantly no one in the Government raised any objection.

To cover his position, Pororua then shifted to Oruru as well, in 1847.
Panakareao’s position would seem to have been much stronger, however, for it
was he who had the alliance with the Govemnor.

The position of the missionaries was secure by then, and Panakareao could set
about protecting the occupation of the other settlers, especially those whose
claims he had earlier opposed. Panakareao had no objection to their presence, of
course, so long as it was clear that their rights of occupation came from him. He
had also to disswade them from taking scrip and leaving. Captain Butler in
particular came under his protection as ‘my’ Pakeha, even though Panakareao
had previously challenged his domination of the provisioning industry.* The
traders were most valuable, however, in providing a market for Maori produce.
White was to write of the Maori productivity, noting that, while most lived in the
west, there were:

quantities of native produce being sent to Mangonui to supply the wants of the
numerous whalers then visiting the port, besides wheat, com and onions exported
to Auckland and even Sydney.®

But all settlers had their value to Panakareao, so long as they acknowledged
him. He wrote in support of Southee in 1845:

He was our first native European who supplied us with European things. It
would indeed be well for you to be kind to him, our European, as we regard him
ourselves. Do you honour his letter and allow him to bave the land we gave him for
ever and ever.®

In 1847 Panakareao wrote to the Native Secretary in support of Thomas
Phillips:

4. See B Rigby, ‘Empire on the Cheap: Crown Policies and Purchases in Muriwhenua, 18401850 (doc
F8), pp 15, 8082, 87-88

5. AJHR, 1868, a-4p 36

6. Panakareao to Governor, 15 April 1845, OLe 1/875-877; see doc pr2(a), vol 3, pp 51-53
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If you like to consent to his having a grant for his place, I agree because he is an
old pakeha (setiler). He has resided some time amongst us.’

Hotel-keeper Thomas Flavell also claimed Panakareao’s backing? With
regard to James Berghan, Panakareao wrote in 1846:

This is my letter the letter of Nopera to the Govemor — A letter to you o
Governor, that you may be pleased to give a grant or deed of land to James
Berghan in Mangonui for his children. He paid for his land a very long time ago.
He has lived a long time with us, his works are good, and he is kind 1o us natives,
therefore I make this request that this piece of land may not be taken away. Sir the
Govemor, harken I pray you to this my request and give him a deed of land for
himself and his children.’

Berghan later wrote that Panakareao would not allow him to leave the area or
take scrip." Panakareao also supported the claims of George Thomas, as
Clement Partridge acknowledged when writing to the Governor in 1848, after
George Thomas had drowned, leaving two young daughters:

The whole of the Native Chiefs in that district including Noble are most anxious
that the half caste children of George Thomas so nearly related to them shall obtain
their land, and are willing to sign a memorial to His Excellency to that effect.”

Accordingly, while Governor FitzZRoy had proposed land scrip in support of
the Government’s plan to establish a settlement at Auckland, Panakareao was
undoing the work, seeking to maintain the settlement at Mangonui. Moreover, he
was acting as if he owned the place.

Looking back on matters from our vantage point of tire, probably the most
significant event in this intervening period was the appointment of Resident
Magistrate White, in 1848, for his appointment marks the introduction of British
rule to Muriwhenua. However, it is with hindsight only that the significance of
the appointment could have been apparent to Maori. If White was important to
anyone in Muriwhenua at the time, it was probably mainly to himself.

In 1848, as part of his policy of imposing British law through Government
agents serving as judges, Governor Grey appointed William Bertram White as
resident magistrate at Mangonui. It is a sign of the north’s decline that White was
the first official resident. He was also of low ranking. He had no previous
experience as a Government administrator and had formerly worked as a New
Zealand Company surveyor. 1t is a further sign of economic stagnation that he
was the only official resident in Muriwhenua for the next 30 years, until 1878. In
the result, all Government functions became aggregated in one person.

4. Panakarezo to Grey, 20 June 1847, oLC 1/617-23; see doc Diz(a), vol 2, p 62
8. Flavell to White, 20 September 1849, oLC 1-850, pp t3-13

5. Panpakareac to Grey, 1847 (not dated}, Ma /1 (quoted in doc J2, p 183}

10. Berghan to White, 25 September 1848, oLc 1/558-66, p 16

1t. Partridge to Grey, 7 July 1848, oLc 1/617-623 {guoted in doc 52, p 354)
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Unofficially he was the law-maker, and officially the law manager, enforcer, and
dispenser all at the same time. By so combining executive and judicial functions,
English law was introduced to Muriwhenua without those safeguards that gave it
respect. White presented to other Europeans as the effective governor of the
north.

White’s title, ‘resident magistrate’, does not fairly describe his role. Governor
Grey used magistrates for a number of functions, to ‘civilise’ Maori and
introduce British Iaw through the courts. Such officers were really Government
agents and administrators. White took the job a stage further, effecting an
extraordinary economy by investing in himself the plenipotentiary powers of
law-maker, judge, agent, and executor. Among other positions he was officially
collector of customs, Government agent, land surveyor, inspector of police and
postmaster; as he put it in his reminiscences, ‘in fact I held all the Government
offices’.” He had a sergeant and a small constabulary of three to assist him.,

White was not well qualified, bowever. He was not a lawyer and, sent to the
north to uphold British law, he more regularly upbeld a law of his own. He was
not a qualified surveyor. His receptiveness to other cultures was not apparent,
either. During his 30 years of residence, he avoided learning or speaking Maori.
While the missionaries sougbt to change Maori by living with them, White
sought to marginalise Maori while standing aloof.

The relationship between White and Panakareao was soon strained. After
White had established himself at Mangonui with his small constabulary,
Panakareao did the same, with a ‘police force’ of about 30 Ngati Kuri. They
stationed themselves, and made a home, almost opposite White’s police
barracks. In 1850 Panakareao had ‘authorised’ the establishment of a town there
(or he had sold the land for it, from a European view), providing 35 acres (14 ha)
for that purpose, as is described in chapter 7. We consider that White
manipulated the deed, however, and in doing so added more land to the town site
than was apparent from the face of the document. For himself and for his own
house in the town, White carved out more than an acre; but for Panakareao and
his Ngati Kuri supporters, he set aside a mere 28 square yards, probably the bare
outline of the house and front courtyard. It may be no coincidence that
Panakareao never signed a further land deed with White. At most, he executed a
receipt for money that was paid, and even then there are doubts about the veracity
of the signature. The initialled ‘P’ for Panakareao does not have the form he
regularly used; Panakareao’s ‘P’ had a flourish, like Puckey’s, suggesting that
Puckey had been his teacher.

Panakareao also repudiated White’s authority as collector of customs and
presumed to conduct his trade with the ship captains direct. On 23 December
1851 Panakareao remonstrated with the resident magistrate, claiming he was
restricting Maori access to the ships for trade. The resident magistrate said he
explained the laws that he had passed, whereupon Panakareao, presumably to

12. Exiracts from the reminiscences of William Bertram White, 1822-1910, Ms, ATL; see docs al, €I
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show his own authority, turned to his people and passed several laws of his own.
White alleged that Panakareao had then threatened to bum the police barracks,
and claimed that the Ngati Kuri supporters performed a haka ‘just outside my
house’."?

In January 1852 White sought a naval presence — the HMS Calliope under
Wynyard. Panakareao does not appear to have been put out, perhaps because he
had an alliance with White’s superior, the Governor, but he sent a message to
Wynyard reminding him that ‘the marriage ring has not dropped from my
finger’ .’

In his reminiscences, White described how Panakareao, on another occasion,
‘went about the various settlements domineering and interfering in a very
arbitrary manner’ and again, in another instance, was ‘haranguing a small mob
of Maoris in a very revolutionary manner: he abolished the Customs and
Governmental authority, abused me personally, the Governor and the Queen’.
When reporting Panakareao’s death in 1856, White summed him up as:

a man of great energy and cunning, but too arbitrary to be much liked amongst the
Natives, though he had very great influence over them.

White’s relationship with Pororua was no less equivocal, describing Pororua
as ‘a violent, insolent Native’.” White correctly identified that the key to Maori
authority was the land, and that by relieving Maori of their land their authority
was likely to go too. As will be seen, by the time Panakareao died the resident
magistrate had a plan under way to relieve Maori of their land.

Though he was not a land claims commissioner, White presumed to finalise
the outstanding old land claims that Godfrey had not touched, in order to assert
the Government’s right to that which was regarded as ‘surplus’. Though he was
not a land purchase commissioner, he was also to plan the purchase of the
remainder, with native reserves to be individualised so as to rid the scourge of
native title from every part of the area. His role in purchasing the remaining land
will be described later. For the moment, adopting the position that the pre-Treaty
transactions had extinguished native interests over all of the affected land, which
then became the Government’s, White busied himself with mapping the
‘purchases’ where the buyers had left, taking scrip instead, so that the full extent
of the Government’s windfall might be defined and any Maori reoccupation
repulsed.

It was at this point that probably the most serious blunder was made. While
Godfrey had been careful to show that the claims for which scrip was given were
only ‘alleged’ and had not been proven, White treated each one as though the
native title had been fully extinguished and the land had become the

13. White to Police Commissioner, Auckiand, 2 January 1852, 1a 52/85

14. The account is from D Armstrong and B Stirling, ‘Surplus Lands: Policy and Practice, 1840-1850
(doc 12}, pp 204206

15. W B White to Colonial Secretary, 31 January 1856, 14 56/336; see doc a3; doc a4, p 13
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Government’s. His task as he saw it was to finalise the areas involved, and to
provide for any outstanding grants that might be required.

Accordingly, White focused on Oruru and Muriwhenua East, the areas where
land claims had been abandoned and scrip had been taken instead. His inquiries,
and the associated land purchases, are detailed in chapter 7. It is sufficient to note
here that there were no hearings as such: no minutes or records of consultations,
if any, were kept. There was no need for a hearing, in White’s view, for the land
was the Government’s and the only question was where the boundaries lay.

Although the boundaries of the lands were by no means certain, the resident
magistrate then allocated sections to people who were willing to buy them or
take them on account of their scrip. He thus placed Duffus and Lloyd in
Mangonui East as satisfaction of their ‘entitlements’ on Muriwhenua Peninsula,
assuming that the land was the Govemment’s. He placed others, including
himself, at Oruru, where homes were built., Only then did Panakareao raise
questions - at the point when something happened on the ground.

White did more than investigate the ‘scrip lands’, however. He was asked by
the Governor to investigate some claims to Mangonui township where the
owners had not taken scrip but had remained. Again, as a matter of law, only land
claims commissioners could do this, but White took it upon himself to do much
more than he was asked: he set out to resolve those claims and determine grants
- without notice of hearing, without conducting hearings, and without minutes or
the like. Then, assuming the role of a land purchase commissioner, he purported
to buy any land in the township not covered by the claims.

Eventually, Cornmissioner Bell was appointed to complete the washing-up of
the old land claims other than those satisfied by scrip, but in White’s opinion the
laundry had already been done. He later reminisced, exaggerating his role, that
Bell ‘held a land commissioner’s court at Mangonui and officially confirmed all
I had done’. There was no Maori objection to the process this time, however,
since in 1856 Panakareao had died, and it was not at all apparent what was going
on since public hearings were not held.

6.3 OVERVIEW

6.3.1 The overall Maori policy or kaupapa

Undoubtedly, Maori did not see themselves as caught up in events beyond their
control and were not wanting to discard their culture or their traditional
independence in favour of some foreign authority. Nor were they without
kaupapa (fundamental purpose or policy). Throughout history, important Maori
action has been invariably deliberate, following the considerable public debate
for which the culture is now well known, so that decisions had kaupapa, a clear
line of action and a vision, preferably divinely inspired. Just as Maori ask today
‘what is the kaupapa?’ in order to assess a proposal, so also we think a search for
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the kaupapa is the key to understanding Maori action in the past, and Maori
intentions with regard to the transactions in this case.

We consider such an approach is needed here to produce a well-rounded
history that overcomes the slant of the English documentary record, provided it
18 within the parameters of the anthropological and historical sciences. Crown
counsel warned against speculation, but in our view the greater speculation and
danger is to assume that Maori had no policy or aspirations, or must be deemed
to have had none, on account of the overly strict application of an evidential
court rule. 1t is not speculative, in our view, to assume that a course of action had
regard to the social norm, unless the contrary be shown., We have thus adopted
the approach of claimant historian Philippa Wyatt, who urged that the
identification of Maori kaupapa and the expectation of settlement benefits were
pivotal to understanding the period.™

We think a likely Maori kaupapa is discernible by looking at Maori action in
the light of their traditions. While, obviously, all Maoti do not think the same,
positions change over time, and it is not in the nature of Maori or anyone else
consistently to follow a logical line, traditional characteristics may still be found.
The kaupapa, we consider, though honoured sometimes in the breach, was one of
partnership and participation, to maintain a partnership with the Governor so that
the hapu might be full participants in and beneficiaries of the new economic
regime projected.

This was a line of action Panakareao had begun. It does not appear to us,
however, that this kaupapa had qualified two other goals essential in the past:
that Maori status and authority would be maintained; and that their children and
their children after them would keep their association with their ancestral land.
The maintenance of status and ancestral links with land were matters so old, and
so much in evidence throughout subsequent Maori debate, that it would be
hazardous to assume they had been discarded for the period being discussed. It
should be considered, too, that if an authority over the land was maintained, then
the ancestral link with the land was continued, no matter who was in occupation.

6.3.2 The Maori support for European settlement

The first of the factors most influencing Maori action at this time, in our view,
was the desire for European settlement. We found the historical opinion
consistent in the view that, throughout the period now considered, from 1840 fo
1865, Maori were seeking to bring more Europeans to their land. This was so
even though, during this time, other Maori, especially in the central North Island,
had taken armns to stem the flow of European settlers and to limit the Governor’s
authority.

The support for European settlement in Muriwhenua was due to several
reasons. Maori were the majority population and saw themselves as in control.

5. Document Hg
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No alternative regime was effectively asserted. Most Maori lived in the west, and
the resident magistrate, with his tiny police force, was distanced to the east by a
march of two days. It was not apparent then that land transactions meant a
permanent loss of both land and authority. The situation was not like Auckland,
New Plymouth, Wellington, Christchurch, or Dunedin, where large numbers of
Europeans had taken possession of the land without paying homage or courtesies
to local rangatira. Muriwhenua Maori did complain about settlers in possession
of parts of Mangonui or Oruru, as will be seen and that Maxwell took Southee’s
land without prior Maori agreement, but these were relatively minor matters. Far
from showing that the situation had so changed as to enforce a new Maori
awareness, they show rather how Maori saw their own rules as still applying.
This view was reinforced when, as a result of their complaints, the Crown paid
Maori again during the 1850s and 1860s, at Orurn and Mangonui.

Maori must have considered that such payments, and other tribute, confirmed
their status and authority in the land. Governor Grey made various gifts, from
horses to steel flour mills and a schooner, and provided stipends and assessor
salaries. Others also gave services or contributions regularly or at some stage,
including the missionaries, Dr Ford, Henry Southee, Joseph Berghan, William
Butler and Samuel Yates, that we know of.

Historians appearing before the Tribunal were agreed also that, in the Maori
view, European settlement would provide ready markets for Maori produce, and
that the settlers would provide skilled services and goods. Maori were led to that
view both by Europeans and by their customary perceptions.

In sum, then, the world was still a Maori world to Muriwhenua Maori, and the
settlement of Europeans appeared to them to be beneficial. The only concemn
Muriwhenua Maori had, therefore, was that the number of Europeans was too
few. The actions of the leadership are regularly consistent with the desire to hold
on to those settlers who were already there, and to bring in more.

6.3.3 The Maori alliance with the Governor

The second factor that we consider most influenced Maori at this time was the
belief in the existence of a haumi, or an alliance with the Crown as represented
by the Governor. In evidence before the Court of Appeal in 1987, historian
Claudia Orange characterised the perceived relationship as a partnership
between Maori and the Crown, and considered that this perception applied
generally.’” For practical purposes, a hono, a partnership or marriage, and a
haumi, an alliance, can be seen as the same. The metaphor of an alliance is
probably more apt for Muriwhenua, however, on account of the military
arrangements made with the Governor in two significant wars, the northern wars
of the 1840s and the general wars of the 1860s. Whether partnership or alliance,
however, the Muriwhenua record supports the perception of a relationship of the

17. See New Zealand Maori Council v Attorney-General {19871 1 NZLR 641 {CA)
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kind Dr Orange described. This point was particularly emphasised by Dr
Margaret Mutu for the claimants.”

It has to be noted, then, that while there were troubles between Maori and the
Governor to the south, in Muriwhenua the partnership or alliance not only
survived but developed. In line with customn, Panakareao had sought an alliance
first with Governor Hobson at Kaitaia and at Mangonui, then with his successor,
Govermnor FitzRoy, at the beginning of the northern war, and again with Governor
Grey at the battle of Ruapekapeka in 1846.

Clearly, Furopeans did not see an alliance as existing at this time. They
assumed Britain would rule. Historians have suggested that Grey himself, with
his pensions and assessor salaries for chiefs, was simply manipulating the
rangatira to advance his own rule, or was cultivating a Maori aristocracy that he
could control. Here, however, we are concerned with the Maori view and how
that view informed Maori actions at this time. In short, Maori believed they had
an alliance, or a partnership in Dr Orange’s terms, with the Crown.

The concept of an alliance required only a small transition from the idea of
incorporating individual Europeans. Incorporation and aliiance both came from
the same customary source and, in this instance, both were directed to
Panakareao’s objective of locating Europeans on the land. Moreover, both
carried the same customary requirements. It was irnportant, for an alliance to
succeed, that the rangatira involved should be meticulously faithful to their word.
Europeans often commented at this time on how rangatira would not abandon
their word, once given, despite any consequences.

An alliance was seen to require also an absolute trust in the integrity of the
other party and consistent homage, or the honouring of each other in speeches
and the regular renewal of bonds, promises, or undertakings. Alliances did not
exist on account of some document or in a vacuum, but rather they survived
through an ongoing display of commitment, love, and trust. Hence Panakareao’s
wry observation to Wynyard that ‘the marriage ring has not dropped from my
finger’.

The alliance was also personal to the monarch or the Govemnor. Far from
extending this commitment to officials, or to Europeans generally, the rangatira
saw themselves as in control of the home scene, and local officials were even
considered to owe them some allegiance. Godfrey, for example, was not
permitted to sitin Mangonui, where it did not suit Panakareao’s pleasure, and the
terms on which he might sit at Kaitaia were set out at the opening there.

The missionaries, of course, were seen as fulfilling customary obligations,
providing numerous services. The traders, too, appeared to acknowledge Maorn
authority. After an initial conflict over access 0 shipping for trade, there was
peace with Captain Butler. Other traders also came in under Panakareao’s wing.

13. M Mun, ‘Muriwhenna: Crown Alliances as Described in the Maori Language Documents Relating to
Crown Land Purchases in Muriwhenua in the Period from 1840~31865", 27 Aprl 1963 {doc H10)
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Panakareao wrote to the Govemnor to support their land claims, once they were
prepared to recognise him.

With Resident Magistrate White, however, who presumed to act in an
independent manner, Panakareao had regular trouble. White’s presence was
tolerated but his authority was not acknowledged.

Affirming the alliance was probably important after Panakareao’s death in
1856; first, to confirm that the alliance had survived Panakareao, and second 1o
establish the status of each of the hapu leaders for whom Panakareac had
previously spoken. The chance to make this affirmation, and to be recognised,
came when Kemp, the Government’s land purchase agent, inaugurated a new
Government purchase programme later the same year. An important part of the
transactions that followed, we think, was that they were seen to affirm both the
alliance between Maori and the Queen, or the Govemor, and the authority of the
various rangatira. The main issue for contemporary Maori leaders, we consider,
was neither a sale, as such, nor the price, but the recognition given by their
inclusion in the contract. ‘T had not the selling of the land, and therefore my claim
to it is not wrong’, wrote Wi Tana Papahia (according to a translation by Kemp)
conceming the alienation of lands where he had not been consulted. ‘Had I even
received a sixpence as an acknowledgement of my right’, he added, ‘then the
claim I now make would be unjust.’’® Papahia thus claimed the land, but in his
whole correspondence his primary concern was the failure to recognise his own
interest and authority.

The second opportunity to affirm the arrangement with the Governor, and
more clear-cut from a European view, was the decision to stand with the
Governor during the New Zealand wars. On 16 February 1861, Muriwhenua
Maori affirmed their relationship with Governor Browne at a hui at Mangonui.
There, with representatives from Hokianga and the Bay of Islands, and also with
Waikato in attendance, Muriwhenua rangatira confirmed that, while they would
not oppose the Maori King, they would support the Governor by keeping out of
the war. They had placed ‘their Pakeha’ on the land and implied that they would
protect them if need be.*® Muriwhenua leaders affirmed that position again later,
independently of the Government, at a meeting with Nga Puhi at Ahipara in
1863, when they were again urged to join the Maori forces against the Governor.
Wi Tana Papahia replied: ‘These tribes are old friends of the Pakehas, and my
determination to protect the Pakehas is fixed.” It was a classic restatement of the
Muriwhenua position. Panakareao may have died, but old policies had not given
way 10 new.

The Muriwhenua leaders rejected the views of central North Island Maori that
those who gave over their lands would lose the control of their territories. When
the latter went to war to protect their autonomy, Muriwhenua Maori assurned that

19. Wi Tana Papahia to the Governor, 19 September 1845, oLc 1/328, pp 23, 28-30 (doc pI2(a)};
translation by H T Kemp
20. Fuller particulars are in document 59, p 34, and the supporting documenis there referred to.
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their own antonomy remained safely in place. Many of the Government’s land
purchases in the north occurred during the wars, when other Maori were hoping
to keep Pakeha out but Muriwhenua Maori were hoping to bring more in.

Once more it seemed to them that the Governor saw an alliance as well. He
rewarded Muriwhenua loyalty during the New Zealand wars by dramatically
increasing assessor salaries, and by establishing a native hospital at Mangonui in
the aftermath of a further typhoid epidemic.

6.3.4 The prevalence of traditional values

The third factor we see as important in influencing Maori opinion at this time is
that traditional Maori philosophy and policies continued 1o prevail. In our view,
Maori lifestyles were still Maori, firmly embedded in custom. This point is
contentious, since it relates directly to whether, by this time, Maori understood
sales as Europeans did. Because there were so many sales, it could be argued that
traditional philosophies and policies, especially those involving a close feeling
for the land, were in abeyance. We do not accept that view. Rather, we believe
that, in pursuit of the new social and economic goals, the traditional Maori views
about their status and authority in the land, their relationship to the land, and the
way people should relate to one another, continued to be important to Maori, just
as they are important o Maori today.

Our reasons are as follows. First, Maori remained the predominant population
and saw themselves as being in control. The European population, though
important for trade and therefore to be looked after, was so small it could not
present achallenge or force people to change on other than their own terms.

Secondly, while accepting most historical evidence that major changes were
occurring, we do not see those changes as affecting the fundamental Maori
values and beliefs. As Dr Gould pointed out for the Crown in a thoroughly
researched paper, there were significant alterations in terms of clothes, money,
wage labour, barter, foodstuffs, agriculture, implements, stock, and so on; but, in
our view, these mainly amended practice and procedure.” There was a
substantial shift in production and marketing, but we believe it was
accommodated within a customary group structure. Similarly, a whole new
religion may have been taken on, but it was in basic harmony with Maori values
and beliefs.

The more likely scenario, we see, is that foreign practices were received with
pleasure and alacrity, but did not replace Maori culture. They were incorporated
to supplement, strengthen, or enrich that culture, adding a further dimension to
existing views. In the result, practices might be taken on board without the
associated value systems. Indeed, foreign forms could be used to assert
independence from foreign control, as the religious leader Te Atua Wera shows.
Maori culture was thus no different from English culture, or any other, in its

21. BDocument 34(b)
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ability to receive foreign influences while remaining true to itself. We do not
agree with Crown counsel’s suggestions that, once a native culture has lost its
perceived pristine form, it has somehow bent to some foreign sway.

Thus, even in receiving payment for land, old ways remained, as Kemp’s
recollection of his Muriwhenua purchasing activities shows:

A special feature connected with the old purchases is one, I think, that should
not pass without recognition, viz, that the distribution of the money payments in
the early days was always in cash, gold and silver. The claim of each member of
the tribe, or section of a tribe, however small, was honourably recognised by the
chiefs of the old school, who frequently left themselves minus the share to which
they were equitably entitled. These traits in the character of comparatively
uncivilised men were remarkable in their way, and warranted the impression that
though without any written code to guide them, their common sense and
observance of their national customs and traditions had by this means secured the
loyalty and affection of their people.®

Old practices continued and old values persisted. It will be recalled that
Panakareao had eschewed participation in the somewhat tumultuous scramble
for goods in the first-ever transactions in Muriwhenua, at Kaitaia in 1834. This
indicated two things. What the rangatira did was for the people, not for
themselves; and the rangatira were not interested in the immediate returns but the
greater benefits over time.

Thirdly, unique customs remained. Although the resident magistrate was
determined to stamp out muru, or property confiscation for offences, for
example, the practice, with its essential messages about the priority of the group
over the individual, continued. Although he was equally resolved to abolish the
hakari, with its profound ethic that status lay not in accumulating wealth but in
giving and in maintaining alliances, it continued on a lavish scale. A report on
one hakari in 1863, involving 8oo locals and 400 Nga Puhi guests, describes the
gift of goods, including 2800 ‘blankets, gowns and shawls’. The value of the
food and goods conveyed was probably equivalent to the amount that would
have been received from the ‘sale’ of several thousands of acres of Maori land,
according to prices at that time.*

The resident magistrate’s determination to abolish the hakan has parallels
with the Canadian authorities’ drive to ban the Indian potlatch, which was
remarkably similar in structure and purpose. In both countries officials remarked
despairingly on the extravagant displays and generous gifting of all that the
people possessed, only to face poverty, penury, and starvation, they thought, next
winter. In fact, the hakari was an insurance that, if crops failed locally or there
was a war, full support must inevitably come from elsewhere, as honour would

22. HT Kemp, Revised Narrative of Incidents and Events in the Early Colonizing History of New Zealand,
from 1840 to 1880, Auckland, Wilson and Horton, 1901, pp 10~11; see doc 14, app I, pp 10~11

23. See *Account of Meeting Held at Ahipara, May 1863°, Grey papers, APL. Though it was described as
the last hakari, we very much doubt that.
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A stage erected for a hakari. From W Yate, An Account of New Zealand, London, Seeley

and Burnside, 1835.
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s0 require. In both countries, officials did not see that a much larger
‘recklessness’ in giving was taking place in relation to the land, and with a
similar purpose in mind: to provide for other people.

The continuation of muru and hakari is evidence that traditional customs
endured, along with the values they expressed: in this case, meeting obligations
to one’s community and to other peopies, no matter what the cost. Further
testimony to the survival of traditional values is the tenor of Maori opinion
recorded, in letters and petitions from then to the present, which consistently
express a distinctive Maori world-view, and in the repetition of those values in
latter-day waiata. ‘Ehara i te Mea’ by Eru Thaka of Te Kao, in the early 1900s,
comes readily to mind, for it is now nationally known; and thus in the second
verse:

Te whenua, te whenua! The land, the land!

Hei oranga mo te iwi, The sustainer of the people,
No nga tupuna, Belonging to the ancestors,
Tuku iho, tuku iho Passed down, passed down

Having listened to many ‘ordinary’ Maori in Muriwhenua over several years,
it is clear that, in Muriwhenua, the traditional world-view remains part of
everyday life. The evidence came especially on site visits, in such a natural and
unassuming way that it was obvious old values exist — not because of some
modern cultural renaissance, as was suggested at one point, but because they
have always been there. Tradition, in Muriwhenua, lies less in the form than in
the heart.

With regard to the survival of tradition, ancestral tenure deserves special
mention. The Tribunal was introduced to the importance of ancestral tenure for
the people today in the Ngati Kahu Mangonui sewerage claim, reported on by the
Tribunal in 1988.* (The issue of ancestral land is also part of the current Ngati
Kahu claim.®®) We were reminded that, as a result of submissions to a
parliamentary select committee by the New Zealand Maori Council, under Sir
Graham Latimer, who is one of the Ngati Kahu claimants, section 3(1){(g) was
introduced to the Town and Country Planning Act 1¢777. This provided for ‘the
relationship of the Maori people and their culture and traditions with their
ancestral land’ to be recognised as a matter of national importance in the
preparation of district schemes.

1t was contended before this Tribunal in 1988 that, while Maori were supposed
to have learnt early of the European tenure system, the Government was not so
capable of comprehending the tenure of Maori. It had taken more than a century
for Maori Jand values to be incorporated into the general law, and then, they

24. See Waitangi Tribunal, Report of the Waitangi Tribunal on the Mangonui Sewerage Claim,
Wellington, Department of Justice: Waitangt Tribunal, 1088
25. See Report ... on the Mangonui Sewerage Claim, preambie, sec 2
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contended, it took 10 years for the meaning of the section to be understood. The
assumption was that ancestral land meant land currently owned by Maosi people,
whereas to Maori, as the Ngati Kahu claim made clear, it was the relationship
with the land that was important, not the English concept of ownership of
property.

The Waitangi Tribunal responded to the Ngati Kahu position, commenting:

The assessment of fthe ancestral} relationships ought not to depend on the
ownership of land, the more s0 when, as here, it cannot be assumed that the land
was freely and willingly sold with appropriate tribal sanction.™

By then, however, a new understanding of ancestral tenure was already
apparent to the courts,” although Ngati Kahu had to pursue an action to the Court
of Appeal in 1988 to have the principle of ancestral tenure ratified with regard to
their district, in a case conceming a development project on the Karikari
Peninsula.”

Even though Maori values persisted, it does not follow that Maori could not
have learnt the meaning of a land sale. Old values survive today, but obviously a
sale in Western terms is now understood. Our concemn, however, is that the
common assumption that Maori learnt rapidly 1s in danger of assuming too much
importance. First, that view may rely overly on official Crown purchase records,
when it suited the purpose of the purchaser, official, or politician to show that
land was freely and knowingly given. Second, cultural assumptions affected
official thinking. Nineteenth-century colonial officials assumed that the natural
movement for native peoples was from darkness to light, that Maori progress was
to be measured by the rate of assimilation, that rapid acceptance of change was
evidence of cultural collapse, that indigenous cultures must inevitably die, or that
Maori would move from custom to law. Some elements of those views survive
even today. Maori, on the other hand, see their post-contact history differently.
They tell of a plethora of movements, secular and religious, to uphold their
traditions and autonomy. For them, the evidence of cultural resilience is
everywhere. Accordingly, their acceptance of rapid change speaks of cultural
expansion, not decline; they measure progress by their pursuit of ancestral
kaupapa in a modern world; and their objective may be to sustain custom within
the law, not to phase it out.

Customary views on land tenure, contracts, and human relationships, as
described in previous chapters, were part of such an entrenched social system
that we do not consider its displacement can be assumed simply because of
evidence of superficial changes, no matter how extensive those changes might
have seemed. Old views on ancestral land rights continue to be applied today,
despite the alternative provisions in statutory Maori land law. Maori contractual

26. Report ... on the Mangonui Sewerage Claim, p 61, n0 4
27- See Roval Forest and Bird Protection Society inc v W A Habgood Lid (1987) 12 NZTPA 76
28. See Envivenmental Defence Society Inc v Mangonui County Council {1989] NZLR 257 (CA)
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modes operate even now outside the ubiquitous commercial norm. Tribunal
members can also recall some elders who only recently could not accept that
English sales applied to ancestral land, and who spoke as though land long sold
was still theirs. A test for when Maori saw sales as Europeans did is the point at
which they generally acted in this regard as Europeans normally did. In Western
terms, as will be seen, Maori conduct over sales at this time was extraordinary.

Other actions show how the transactions described in the land deeds and the
transactions as understood by Maori were not the same. Thus, in 1840, a land
deed was signed with Panakareao, as we have seen, but later he acted as though
the land had been retained. In 1854 a receipt was given for the sale of other land,
but scon after, when settlers took possession, Panakareao complained once
more. This reaction carried on into the Government purchase period. According
to an 1840 deed, Pororua had agreed to a Mangonui sale, but, when settlers came
onto the land, he objected. A further payment was then made and yet, in 1862, he
objected again and 37 Maori petitioned that the land was being stolen by the
Government. One response was to say, as White did, that the Maori were liars
and cheats. Another would have been to consider whether they were simply
acting out of their own laws and beliefs.

We think it likely that new understandings would have developed only slowly,
over generations, unless something forced a different view. Accordingly, the
answer to the question, “When did Maori understand land sales?’, may lie in
another: “When would they have needed to know?' Presumably, Maori
understood the meaning of a land sale only at the hard edge of reality, when
possession was taken and held without homage to Maori, and when Maori felt
unable to effect a remedy. In other parts of New Zealand, the meaning of a sale
would have been obvious, as settlers took possession soon after the transaction.
But immediate, large-scale possession by settlers did not come in Muriwhenua
during the nineteenth century. Occupation was regularly delayed after the
execution of a deed, often for over a decade. Indeed, a third of the land the
Government purchased it still owned in 1949. Thus ‘sale’ was a paper thing,
without matching marks on the ground; and, when occupation was taken, it was
believed to be on customary terms. Obviously a ‘sale’ in English terms was
understood in time, but clearly this was substantially after the event.

Crown counsel contended that Maori had an understanding of sales by 1840
(and indeed much earlier). Claimant counsel acknowledged that a permanent
alienation was probably understood by the 1850s, even though Maori continued
to hold their customary expectations of reciprocal obligations and ongoing
benefits, and sought to attach such conditions to the alienations. We therefore
examine briefly the evidence on which these views rely.

H T Kemp apparently reported, shortly before Panakareao died in 1856, that
Panakareao would not sell certain lands in Victoria Valley as ‘it was more than
probable it would be required for the use of the Natives, whenever the
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surrounding districts shall have been purchased by the Govemment’.?
Panakareao may have come to see the effect of a sale in Western terms. The fact
that he signed only two Government purchase deeds after 1839 (one in 1840, for
Mangonui, and the other in 1850, for 35 acres) possibly supports that view. We
do not regard Kemp’s report on its own, however, as authoritative evidence that
Panakareao saw land sales as a European did. Like other reports which the
Crown relied upon to contend for an understanding of sales before 1840 — the
report of a ‘leading’ Maori on the settlement of the Kaitaia transaction in 1833,
or that on the Hokianga ‘combination’ against land sales, for example — Kemp’s
report is a Furopean interpretation of a Maori opinion, presumably given in the
Maori language.

An opinion in Maori may be variously translated, especially in this case
where, in the Tribunal’s view, there was no Maori word for sale or purchase.
Kemp’s interpretation, that Maori knew what a conveyance meant, fitted what
Kemp was officially obliged to show: that Maori knowingly sold their land.
Panakareao could equally have said, however — in Maori — that Maori needed to
keep part of the land for their own use over that given for the use of the settlers.
Kemp may have taken him to be referring to an unconditional purchase, since
that was on Kemp’s mind. We think that such accounts left far too much to the
interpreter’s bias, and that assessment of the issue requires a broader contextual
survey.

Crown historians Gould and Sinclair argued that a Maori eagemess for money,
for food, clothes, stock, machinery, debt clearance or the like, and some haggling
over price, showed a shift from traditional beliefs about future rewards to a focus
on immediate needs.’® They also said that, if a long-term relationship and
ongoing benefits were most desired, a lease option was known about and could
have been tried. We agree that Maori probably shifted their focus to account for
new needs. In that case, however, one would expect them to manoeuvre for a
high down-payment. Similarly, if the deed was not in the form of a lease, Maori
may still have seen the transaction to be like a lease.

As with the pre-Treaty transactions, we see the deeds as primarily evidencing
the objectives of one party only: the Govermment. Traditionally, Maori valued
the spoken word and relied upon the honour of the other party to observe its
obligations in the spirit in which they were entered into. The decision to sign a
deed was more likely to have been based on the preceding debate than on the
deed’s words, so that, while the signing of a deed was probably seen as pledging
a troth, the deed was not seen as the troth itself.

Thus, Panakareao described the Government’s payment of £100 for Mangonui
in 1840 as ‘an earnest’ only, when he revisited the transaction in 1843. This had
nothing to do with the wording of the deed, and everything to do with what
Panakareao considered to be the unstated conditions of the contract.

29. Kempto McLean, 13 April 1856, ATHR, 1861, ¢-1, pp 5~7
306. See doc J4{a), (b}
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For these reasons, we doubt whether, even at this time, the Government
purchase transactions described in the following chapters were seen as sales. We
do not think that the transactions were seen to carry all the consequences that a
person familiar with English land sales would have taken for granted, or that they
were seen to omit those expectations that a Maori would assume when
contracting.

6.3.5 The expectation of a comprehensive settlement approach

For Maori, the discussion about land purchases would have been concerned, not
with conveyancing and alienation, but with settling Europeans on the land in
large numbers. The discussion would have been in terms of ancient kaupapa: that
Maori status and authority in the land would still be enhanced, and their
association with their ancestral land would still continue.*

This is the fourth factor most influencing Maori action at the time. As we see
it, the main debate amongst Maori was not about sales, but settlement, for the
following reasons.

¢ Maori could no longer deal directly with settlers. They were bound to deal
only with the Governor, and he alone could allocate land to settlers. The
alliance was therefore important. Maori and the Govemor had to work
together, with Maori giving land, the Govemor effecting allocations.

« Furthermore, the Governor would allocate the land in question to both
European and Maori. The Government’s reserve policy was to reserve lands
for Maori from out of the land under negotiation. There was nothing new in
this policy: imperial officers had proposed, as had the New Zealand
Company, even before the Treaty of Waitangi, that a proportion of all the
land acquired should be reserved for Maori. Previously, land had been
transferred to missionaries to hold for Maori. Now the Government would
do the same, but would give Crown grants. This arrangement had been
regularly put to Maori and, although they appear to have assumed that tribal
holdings would remain, Maori too spoke of their desire for a Crown grant
$0 that their lands might be made safe. The transfer of land was not a
permanent alienation in fact.

e In so far as a Maori-Govemor alliance was seen to apply, the transfer of
land for the Governor’s allocation could not have been seen as an
unconditional cession of power either. Hapu would continue to have
authority in the areas they traditionally occupied and, consequently, their
association with their ancestral land would remain. They may have
expected a continuing say in its use. For their own occupation, reserves
were proposed, and from this they would have expected that special benefits
would follow: access to local European markets, allowances, from the
Govemor as before, and the sorts of services the missionaries had given.

31. Seedoc Ho
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Each of these expectations contributed to the overall assumption that Maori
would be substantial beneficiaries in a new economic regime.

Most especially, Maori believed that their authority was secured. Their
whole history supports the view that Maori never willingly ceded their
traditional power. Mana was too integral to their culture, and Maori policy
was not to give mana away but to enhance it.

¢ To affirm this alliance with the Govemor, and to participate in the new deal,
one had to give over land. This required some trust, but Maori traditionally
placed an absolute trust in those with whom they transacted. A free giving
to allies, as in the hakari, was part of the culture. There is also evidence of
some hapu eagemess to give over land at this time. Giving on trust was the
essence of manaki, the enhancement of mana.

» The expectation of continuing benefits and a bigger reward over time was
no doubt due in part to customary understandings, as Crown counsel
contended, but it was also fostered and encouraged by officials. In this
respect, we adopt claimant counsel’s argument and Professor Oliver’s
overview of the evidence. We consider that the supposed benefits of
European settlement were advocated to Maon in a general way by
missionaries, settlers, and officials, both before the Treaty and regularly
thereafter, as an inducement to accept the Treaty of Waitangi and to
cooperate over land alienation.

These reasons combined compel the view that the arrangements for Maori and
Europeans could not have been restricted to the sale of land but involved
consideration of power, markets, services, and the mutual advantages. The
promise of benefits was the subject of much debate, however. Part of the
claimants’ case was that promises of long-term benefits were so crucial as to
form part of the implied contract, making the Government accountable for non-
delivery.?® The Crown argued that Maori and the Government, in their separate
understandings, both expected future benefits but that there were no binding
promises.

Evidence of such promises assists in understanding why people acted as they
did, but our jurisdiction is not honed to what might be actionable in a court of
law. The question for us is whether Government policy was reasonably adapted
to known circumstances and foreseeable consequences. If Maori and the
Government were agreed that Maori should benefit from settlement, and if it
appeared that Maori were transferring land with that expectation, we would have
expected some form of plan to bring that about.

Here, we are not so concerned with specific promises of prescribed benefits
connected to particular transactions. They would be difficult to establish
anyhow, since no records were kept of the meetings and discussions. Qur
concern is more with the broad promises of a political kind, of which there is
abundant evidence. It begins with the missionaries, who promoted the

32. See W H Oliver, “The Crown and Muriwhenua Lands: An Overview’ {doc 7). pp 24~26
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advantages of British government to Maori, and whose opinions were later
ratified by the governors and officials. Indeed, until Governor Grey implemented
the resident magistrate system nearly 10 years after the Treaty, the Government
sought to achieve its objectives through the missionaries, who were effectively
made Crown agents. The Treaty of Waitangi itself, moreover, was promoted on
the assumption that settlement would provide long-term benefits to the Maori
people. Why would Maori have signed the Treaty of Waitangi if they thought,
for one moment, the position might be otherwise?

By their words and actions, subsequent governors consistently maintained that
Maori would profit from settlement in due course, though Maori would need to
give over their lands. Panakareao, for example, believed that Grey had
‘promised’” him a European settlement at Mangonui, and he wrote to the
Governor ‘that he was tired of waiting’ ** No attempt was made to deny that such
a promise had been given.

The same general understanding is conveyed in various reports to the
Government, like that of Resident Magistrate White:

We have also for several years been leading the natives to acquiesce in the
desirability of ceding their lands to the government.®

This was reinforced by promises made in other districts, and in Muriwhenua
reporis from a later period. One purchase agent there in the 1870s reported that
he had said:

If you sell land, true, you will have parted with it, but unlike other lands you
have sold, you, yourselves, and your children after you will continue to reap a
benefit from the White man who will occupy it and kindle his fires upon it.*

At a national level, Governor Browne assessed in 1857:

I am satisfied that from the date of the Treaty of Waitangi, promises of schools,
hospitals, roads, constant solicitude for their welfare and general protection on the
part of the Imperial Government, have been held out to the Natives to induce them
to part with their land.?*

A widespread practice of promising future benefits can reasonably be inferred.
It is apparent, too, that Maori relied on these promises, that they believed the
governors would adhere to their undertakings or those made on their behalf, and
that the expectation of future and continuing benefits would have influenced
them in entering into land transactions.

33. Cited by Nugent to Colonial Secretary, 2 January 1848, enclosed in Grey to Earl Grey, 17 March 1848,
no 35, BPP, vol 6, pp 99100

34. White to Native Ministez, 2g November 1861, 8ar0-a780/11, pp 100~104

35. McDonnell to McLean, Native Secretary, 27 September 1873, MaiMpLe 171 1873222, NA Wellington;
see doc FI10, p 57

16. Gore Brows to Labouchere, o Febrzary 1857, GI /43, NA Wellington

203

Custamn on
adherence o
one's wordd



Macori expactation
of a wider strateqy

New Zeatand and
Canada

Refiance upon the
Governor's
honour

6.3.5 MURIWHENUA LAND REPORT

An agreed plan for mutually beneficial settlement was therefore needed. Land
allocation was but one of many matters, and for Maori not the most important,
that needed resolution: provision for Maori law and authority, access to markets,
the incidence of taxation (the debate at this time concerned custom duties),
reserves, the availability of medical services, schooling, farm training, watering
rights, anchorage dues, land development, and so on. The deeds of conveyance
were but a first step in a larger design, or kaupapa.

If it is considered that the matters mentioned above would not have been
thought of at the time, it should be noted that each had been previously debated
in Muriwhenua, and some had been in issue in the northern wars of the 1840s. By
way of comparison as well, each item was in fact being discussed in Canada at
this time, For Indians as for Maori, the focus was not upon a peculiarity of
English law — the conveyance of land - which was unknown to their respective
cultures, The focus was on the terms for the ultimate good, the settlement of
Europeans.”’

In Canada, a different position was taken. We are aware of considerable
criticism of the arrangements made there, and much of it appears to be justified.
It must be noted, nevertheless, that while Maori were presented with deeds that
simply conveyed land, the Canadian documents, read collectively, at least rnade
some show of concern for each of the items mentioned.

At the time, however, it need not have mattered for Maori if these items were
not resolved before the land was transferred. The Governor had indicated that
Maori would benefit and their interests would be protected. He had the authority,
knowledge, and ability to make that happen. Once Maori gave the land, it was for
the Governor to do what honour required of him. There was no difference in
principle between this approach and the contractual approach that had sustained
Maori since time immemorial. It is thus not surprising that Maori gave over so
much land, or believed that the more they gave, the greater would be the benefits
in time. Some Europeans may have seen the position in the same way. Puckey
reported on the 1859 Ahipara purchase, for example:

The Rarawa chiefs have shown the utmost liberality in giving so fine and large a
proportion of ground — and they well deserve a good and kind class of settlers . . %

Generally, however, Maori were thinking in one world, and Europeans in
another. The transactions that, for Maori, were a beginning were, for Europearns,
contracts to put an end to a millennium of Maori history and tradition. They were
talking of extinguishment.

37. For a gencral overview of the Canadian Indian position, see John J Burrows, ‘Inhezrent Sovereignty and
First Nations Self-Govermnment’, Osgoode Hall Law Journal, vol 30, no 2, 1992, p 321
38. Annual report, 3 December 1850, Puckey’s journal, vol 2, pp 405, 408
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6.3.6 Government policy of total extingaishment

Where Maori expected their authority to continue as before, the Government, in
asserting British rule, assumed that Maori authority, law, and land tenure should
be replaced. Further, while both sides assumed that Maori woulid benefit from
European settlement, there was no drive to reserve the land that Maori needed for
that purpose. The result was the virtual exclusion of Maori from the central
Muriwhenua bowl, and their marginalisation on the rims - politically, socially,
and economically.

The Government managed settlement through a policy for the total
extinguishment of native title. Once more, a definition is needed:

Native title; Native title comprises the package of rights to which native peoples
were accustomed by virtue of their prior occupation, encompassing both land
usage and systems of government.

For the purposes of this claim, we need not refine the English legal notions of
native title or pursue further the Government’s related doctrine of tenure. It is
sufficient to say that, by taking a cession of land, preferably by purchase, the
Government deemed the native title — that is, both the native right to use it and
the native authority over it - to have been extinguished. It was called a deed of
cession rather than a simple land conveyance. Further, since it was expedient to
erect one form of tenure and authority for the whole country, the Government
referred to a general or ‘fotal extinguishment’, to indicate the need for a cession
of everything and the complete replacement of Maon tenure and control. It
therefore wanted large purchases, with parts to be handed back as freehold grants
to individual Maori in the same way as grants were made for settlers. Tribal
ownership would end and Maori would hold lands as Europeans did, except that
the Maori 1ands, or reserves, would be managed by Govermnment agents for them,
or would be held by a few chiefs.

The underlying assumption that a free society, good government and
economic growth required the extinguishment of native title, and the general
substitution of individual tenure, does not appear to us to be sustainable. We have
come to see more clearly today that a variety of title systemns, including tribal
titles, can work in a modern political and economic system. It is also clearer
today that the individualisation programme imposed on Maori led to the
disinheritance of large numbers, title fragmentation, ownership splintering, the
elevation of absentee interests, and the loss of group authority, social cohesion,
and economic strength.

Itis arguable that the conversion policy was seen as beneficial for Maori at the
time. It may be equally debated, however, that the policy arose primarily from a
prejudice against tribal authority and the power of chiefs, from a desire to assert
domination and to subjugate Maorti to the British system, as much as from a wish
to facilitate the sale of Maori land. Whatever the good and bad elements in the
mixed motives of the time, it is clear from later actions that the new system was
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not agreed. Maori never consented to the substitution of an alternative tenure
system or the diminution of the laws of their ancestors. When a Native Land
Court was established to change Maori land tenure generally, and the policy was
thus obvious for the first time, Maori in various parts of the country immediately
objected.

Any good intentions that may once have existed, however, were soon
devalued by the failure to secure Maori reserves. If the intention was, as Crown
counsel contended, and as we understood it to be, to acquire large areas and then
to hand back parts to Maori as reserves, but under a new tenure system, proof of
good intent would lie in the amount thus passed back. Very little was. For one
thing, there was no clear nineteenth-century policy on reserves. As Professor
Oliver pointed out, Chief Land Purchase Commissioner Donald Mclean
envisaged reserves for all of the hapu at one point, and then, soon after, as
providing only a small amount of land for a few chiefs, with the remainder to
consititute a labouring class. For another, officials at the frontier saw in the
policy the opportunity to remove Maori altogether from large areas. Maori had
no view on this policy, of course, as at the time they did not know of it. Most still
did not know of it when our inquiry began.

Dr Rigby opined that certain other assumptions influenced policy and action
at this time; for example, that Maori would so want ‘civilisation’ and European
commodities that they would readily give of their land. We think this view
prevailed amongst officials. Related to it was another: that land was valueless in
Maori hands, for only individual labour for personal gain gave it value. This
meant that an overly meticulous determination of the proper owners or of a fair
price was not needed, for by this ‘trickle-down’ process the larger reward would
come eventually, and to everyone, from the spread of civilisation.

These views would not have encouraged Maori to believe that jand alienations
could have serious, long-term consequences. Although McLean required full and
open proceedings involving everyone, and that reserves be made, his instructions
were neither rigorously enforced nor followed. While the Government was never
so explicit as to state that its policy was to relieve Maori of as much land as
possible, as quickly as practicable, and for the least cost, official statements and
reports, combined with the outcome, show that that was the policy in fact. It is
difficult not to form the impression, on reading through official documents, that
Maori interventions or complaints were seen as having nuisance value only,
standing in the way of a necessary objective.

It is not practicable to review at length the submissions of Crown counsel, but
we should briefly mention some at this point. The Crown argued that there was
no specific policy or instruction to buy all the Maori land. While no such policy
was formally proclaimed, the correspondence of Crown agents and the
Government shows that such a policy was generally accepted, understood, or
tacitly agreed, and later events would show that total extinguishment of native
title, mainly by purchase, was effected in fact. There was regular talk of the need
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to effect very large purchases, and as rapidly as possible, and many reports
proudly related how everything in an area had been taken. Thus, at the local level,
Resident Magistrate White wrote:

We have also for several years been leading the Natives to acquiesce in the
desirability of ceding their lands to the Govt. There are many iarge districts which
we are in actual negotiation for, and in the course of a few years confidently look
forward to the total extinction of Native title.®

At the central and regional level, in 1858 the Assistant Native Secretary urged
Kemp ‘to complete the purchases under negotiation in your district with the least
possible delay, the quantity of fand at the disposal of the Provincial Government
being insufficient to meet the requirements of immigrants expected to arrive in
the Colony within the next year’.*° In response, Kemp reported (six weeks later)
that he had recently completed a number of purchases and that these ‘connected
a long line of country North of Mangonui, over which the Native title will have
been extinguished’.* By September 1859, Kemp claimed, virtually all the land
from Ahipara to Mangonui had been ‘connected by survey lines . . . making with
but little interruption, one continuous and complete block’.# Finally, the
Govemor himself took the same position. He was critical of legislation which, he
thought, would deter Maori ‘from selling large blocks, the cession of which
carries with it a recognition of Her Majesty’s supremacy . . ., adding, ‘it [is in}
the interest of both races that the tribal title of the natives should be extinguished
as rapidly as is consistent with honesty’.*?

During this time, the Government was doing more than merely buying the land
to meet the needs of settlers. In Muriwhenua, it was buying with a distant future
in mind, ahead of demand. One result was that market forces did not determine
the sale price for Maori. Another was that some of the land purchased by the
Government remainred Crown land into the middle of the twentieth century.
Crown counsel addressed this situation by submitting that the Government was
merely responding to Maori offers to sell. We did not read the evidence that way.
The point, however, is not about Maori intentions in offering the land, but the
responsibility of the Government in buying. L.ord Normanby had warned that a
constraint on sales would be required and an interventionist policy was needed.

The Crown’s position was further, as we understood it, that the policy of
buying to amend the land-tenure system was beneficial, for Maori as for
Europeans, or at least was seen to be beneficial at the time, giving Maori secure
land rights.* Many Maori spoke of the advantages of a Crown grant as a resuit;

30. White to Native Minister, 20 November 1861, Baro-a760/11, pp 100-104
40. Smith to Kemp, 29 November 1838, no 65, AJHR, 1861, ¢-1,p 32

41. Kemp to Mcl.ean, 18 January 1859, nc 68, AJHR, 1861, -1, pp 3334
42. Kemp to Mclean, 12 September 1849, no 8o, AJHR, 1861,¢-1,p 38

43. Browne to Bulwer Lytton, 15 October 1848, BPP, vol 2,578

44. Crown’s closing submissions (doc 61}, pp 171173
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but the assumption of benefit too readily assumes the superiority of the Westem
system. The opinion of many commentators, for over a century, has been that
some tribal title, with incorporation of the tribe, was needed far more than the
individual tenure that was given. The argument of good intention is nevertheless
thrown into jeopardy simply by reference to the parsimony with which land was
in fact handed back to Maori, no matter what the form of amended tenure.

The Crown also maintained that Maori sold some of their land to meet the cost
of obtaining stock and implements to develop their remaining land. This opinion
also needs careful consideration. Maori, if anyone, were entitled to development
assistance. It was well known at the time, and had even been predicted as
necessary by Lord Normanby, that the cost of settling and developing the
country was being met from the on-sale of Maori land. They were funding the
country. The irony would later be, as Europeans took possession of the land and
Maori were excluded, that it was the Europeans, not Maori, who received the
State’s land development assistance from the accumulated profit in the public
revenue.

Finally, Crown historians Gould and Sinclair argued that the need to reserve
land for Maori was not apparent at the time, for there was sufficient other Maori
land in the district. In the period in question, before 1863, the whole trade out of
Mangonui could have been supported from no more than 1000 acres; all other
farming was subsistence, and gumdigging could be freely undertaken on
Govemment land. There was no other industry. The problem with this position is
that it was contrary to the need, previously foreseen, to secure reserves to Maori
from out of the sold land, if Maori were not to be pushed from the centre of
business to the outer areas and if all the hapu were to have a share in land. As
time would show, the failure to insist on adequate Maori reserves from the
beginning would later result in a failure to provide sufficient reserves at all.

Clearly, again, planning for a Maori future was required. Crown historians
often stressed to us that things must be seen according to their own times, and
little long-range planning would have been going on then. We do not accept that,
however. The whole business of colonisation was about providing for the future.
Thus the large land acquisitions, even before the seftlers arrived. The entire
scheme was future-driven and the problem was simply double standards: there
was one standard in securing land for European settlers, and another in reserving
land for Maori. Reserves were not created as they should have been, those that
were created were not protected, and as a result Maor1 were denied the single
most obvious opportunity they had to share in the economic development of the
country.

6.3.7 Settlement arrangements generally

S0 it was that, in an astonishing series of transactions before 1865, Muriwhenua
Maori gave to the Governor, in our view on the initiative of Govemment agents,
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nearly the whole of their best land; and the Government, despite this generosity
and cooperation, made the most niggardly provision for Maori in return. Were
Maori intentions not known, or their trust and faith not understood, their actions
would count as reckless. The extent of the giving can be gauged as follows. Some
46,000 acres (18,616 ha) passed to either the settlers or the Government on
account of the pre-Treaty transactions (this figure assumes that the transactions
in Oruru, in the east and in the nortbern peninsula, were eventually subsumed by
purchases). The extent of certain acquisitions was then debated at length.
Government buying, on the other hand, effected as the pre-Treaty transactions
were finalised, accounted for 280,177 acres (113,388 ha) in the period to 1865
alone, nearly all of it in less than eight years. And this passed with barely a
murmur. The buying carried on after 1865, at a similar rate, until all hapu were
either landless or virtually so, or their lands were infertile or of little commercial
vajue.

To provide a succinct account of this extraordinary turn of events, we have
condensed several volumes of submissions and research. We also felt it
necessary to seek the bicultural view lacking in much of the primary material.
Each party, we consider, was proceeding on a different basis. Maori, envisaging
participation in a new economic regime, and understanding that they had a
special arrangement with the Governor for their protection, made available for
settlement virtually all the land that was asked for. Taking what they could get
for the present, they still had cause to think that tbe main benefits would come
later, that they would still be partners in the new development, and that their
authority in the district, and their association with their ancestral land, would
continue. Unbeknown to Maori, however, the Government would not bend from
its own laws about land and society. Both encouraging and capitalising on a
perceived willingness to sell, it embarked upon a programme of extinguishment
that would remove Maori from the political, social, and economic equation.

If the Maori philosophy was hard for Europeans to understand, with its
assumptions of an alliance and a continuing Maori authority in the land, it would
have been as nothing compared with the novelty that the Government’s policy
would have had for Maori ~ had they known of it. Its concepts were not only
unbelievable, in Maori terms, but were probably unknown to anyone at the time
except lawyers, politicians, and officials. It should not be thought, either, that the
Govermnment was so shackled to contemporary legal theory that it could foilow
no other course. The Treaty had pointed to altematives.

Qur principal conclusion, then, is that the Government failed to devise and
then debate an adeguate - or any - plan for settlement to ensure that Maori would
be substantial beneficiaries in the predicted economic regime, when in all the
circumstances — the known Maori goal, the prorises made and the perception of
an alliance — the Government ought reasonably to have seen the need for such a
plan.
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Figure 37: Crown purchases, 1850-65

6.3.8 Mutuality

Our second major conclusion is that there was no contractual mutuality. Behind
the question, “‘When did Maori understand land sales?’, is another, more
important: ‘When did the parties understand each other?’ The evidence is that
Maori generally did not wish to abandon their own legal system and, assuming
Muriwhenua were no different, we must ask whether the parties sufficiently
understood each other’s laws, processes, and expectations as to reach common
ground. Clearly they did not. What was reckless in European eyes was for Maori
proper and honourable conduct. Each also had different expectations that were
fundamental to the terms of the contracts, the one bargaining for a continuing
social contract, the other for an unencumbered property transfer. The
transactions as a whole, whether viewed as contracts or as political arrangements
between peoples, were seriously lacking in common purpose and design.
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We are mindful that in those early days there was no science of legal
anthropology. The Government did try to ascertain the Maori tenure system, and
between 1856 and 1890 collated and published a range of opinions on the topic.
These opinions noted in detail the things Maori do — those things that can be seen
on the surface — but lacked appreciation of why or when they were done in that
way, of the underlying value system. 1t is like trying to assess Christianity by
what Christians do, without reference to what they believe in or aspire to. The
popular conception that Maori soon came to understand Western legal concepts,
at a time when Maori were the majority, must be weighed against the settlers’
inability to comprehend the legal concepts of Maori. If one could not, how can it
be assumed the other could? To adopt the trappings of the Western trading style
18 not evidence of comprehension.

6.3.9 Protection

Even if mutuality were not an issue, what was the appropriate Government
conduct? If Maori were unaware of the likely consequences of their action in
terms of English law, or if, through unfamiliarity with that law, they were likely
to be the unwitting authors of injuries to themselves, to use Lord Normanby’s
words, then, as Lord Normanby had implied, the Government’s responsibility to
safeguard their interests was so much greater. To overcome the inherent conflict
between the Government’s interest in buying lands for settlement and its duty to
protect Maori interests at the same time, Lord Normanby had stipulated for the
appointment of a Protector of Aborigines. The Protectorate was abolished by
Governor Grey in 1846, however, and at all times during the Government
purchase programme in Muriwhenua, there were no provisions for an
independent audit of the Government’s policy and practice, or for the judicial
supervision of individual transactions. No one was responsible for checking that
title and representation matters were adequately looked into or that sufficient
reserves were maintained.

6.4 THE GOVERNMENT PURCHASE PROGRAMME

6.4.1 The strategy

By 25 deeds from 1850 to 1865, all but one after 1856, the Government claimed
the whole of the more fertile Muriwhenua lands not already taken by pre-Treaty
transactions, save for the Victoria Valley lands south of Kaitaia and a scattering
of proposed reserves. The effect was to deprive Maori of the productive areas
within the central band where they had formerly aggregated, and to exclude them
from the greater part of the most valuable agricultural land in nineteenth-century
Muriwhenua.

21k



6.4.1 MURIWHENUA LAND REPORT

: 5>
(e /ﬁ:j\"“"" f
s

o N )

R 2o
I'«H ;{:“f " i
o ' '-'Cf"mj q B 'Reserves'

X BN

N ',' \ Source : Turton's Deeds

\ b2 a )
X o™ %
N, { S Waiaua
% \‘:: v [ =
5 S, Mangonui | '2eman
\ & \ Okokon MNP | Al Motukahakaha

3 on ] '-’l\‘
\\_ < \ | | ( & ||f ™
_ - ¥ o™
\ b ¥ .
VRN . o
Waimanoni - L;'}. fi \4‘ Himmng.‘ ! %
\ o R
\ ~ + ¢
b Tosua A Paamaana | e YL

| { Parangora
Pukepto | IMH_,! q Mangahoitoa

L "’I‘ i~ Taunoke :

A~ . L
A (} Kaitaia S
/ / \
/ \

= 5 Pena
Mangatalore \ Ahitahi
Te Hororoa  Haumapy
N Te Awapuiu
0 10 20 . |
kilometres Lo “\H
by i W e
. S <3 3 s -
Vi e (O
SiG: 138 \ [ ~ b,

Figure 38: Muriwhenua ‘reserves’, 1840-65

The transactions are summarised in table E and located on figure 37. A
comparison with the pre-Treaty transactions in figure 16 shows that the
Government purchases took all the land remaining in the area, leaving no
sections of Maori land in between, while the table reveals that most the buying
was done over only six years, 1858 to 1864. The reserves remaining to Maori at
the end of this process are shown in figure 38. Further particulars of the
transactions are provided by Professor Stokes.*

Although ad hoc purchases occurred everywhere, the effort was concentrated
in three stages.

45. See Professor Evelyn Stokes, ‘Muriwhenua: Review of the Evidence’, May 1996 (doc p2), chs 14-18
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(x) Central band

Unti] 1859, buying was focused on a narrow band from Ahipara through Kaitaia,
Awanui, and Taipa, to Mangonui. Here the main buying was delayed until after
1856 and Bell’s determination of the grants to individuals and the surplus
remaining to the Government. The object was to buy all the lands around these.
Managed by Resident Magistrate White, this part of the buying was finished as
soon as Commmissioner Bell’s inquiries were complete. By grant, surplus
definition and purchase, the Government secured a connected tract of land from
Ahipara in the west to Mangonui in the east, free of native title. Bell’s purpose
was to settle a title situation which was so confused that it was unlikely Maori
were fully aware, or as aware as officials, of the extent of land that had passed
from them by the time buying began.

(2} The main valleys

The second thrust, from 1859 to 1865, was to extend outwards from the central
line by a series of connected block purchases, leaving only the extremities and a
scattering of small reserves. A major goal was to acquire the Victoria, Oruru, and
Kohumaru Valleys, which were linked in the south. As H T Kemp, the District
Land Purchase Commissioner, put it:

Mr White now states that the Natives have fallen in with our views with regard
to the boundaries, the object having been to buy up the whole of the available Jand
between the Oruru and Victonia plains, and by this means to connect the Blocks as
soon as possible. Having explored the country at the head of the Oruru valley, Iam
able to report that a junction with the Victoria could be made with but little
difficulty, thereby bringing the whole of that fertile district into connection with the
Port of Mangonui.*®

It was essential, according to Kemp, that the land should be ‘connected by
survey’d lines with Government purchases, or with private lands, making, with
but little interruption, one continuous and complete block™.#

Initially, the Government directed Kemp to concentrate on the Bay of Islands,
but White’s insistence that he had willing sellers for large areas in Muriwhenua,
and at low prices, served to hold the Government’s interest. The goal was not
fully achieved, however. Most of Kohumaru and nearly all of Oruru was
acquired, but Maori retained most parts of Victoria Valley.

(3) Remainders and extremities

The third stage is described in chapter ¢. There was a lull while the Native Land
Court investigated titles to the remaining blocks from 1865, but policies under
the Immigration and Public Works Acts of 1870 and 1873 — to acquire as much
of the remaining Maori land as possible for European settiement — saw a drive to

46. Kemp to McLean, 2z September 1858, AJHR, 1861, ¢-1,p25
47. Kemp to McLean, 12 September 185¢, AJFIR, 1861, ¢-1,p 38
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buy the balance of Maori lands: the few reserves from earlier purchases, Victoria
Valley, and the lands at the extremities, especially from Kaitaia south to
Whangape. By 1900 Maori retained only a few residual pockets of land, most of
poor quality,

6.4.2 The approach to the particular transactions

The next two chapters describe the particular transactions up to 1865. They are
the main concern for many people and must therefore be addressed. In
examining them, however, we must distinguish between those areas affected by
pre-Treaty transactions and those untouched until the Government buying began.
The circumstances for each were different.

In this and other Tribunal inquiries, we have found evidence of a regular
Maori insistence upon adherence to one’s word, perhaps indicative of old ways
where customary contracts depended on trust and honour. Objections might be
continued over decades if it were felt that agreements had not been honoured. In
the result, Muriwhenua Maori held doggedly to their view of the pre-Treaty
arrangements, insisting upon their rights to share the land, or to resume it all
where the settler had broken faith and departed, while at the same time they were
freely passing land to the Government in extraordinary quantities, several times
the extent of the pre-Treaty land under debate.

There was no inconsistency from the Maori point of view. The essential thing
was that tikanga, a proper course of conduct, should be maintained. The pre-
Treaty lands had to be dealt with according to what had been agreed at the time.
Those lands untouched by pre-Treaty arrangements could be handled differently.
The former were based on personal relationships with individual Europeans,
mainly through Panakareao; the latter on an alliance between the Governor and
each of the various hapu. This new course of action, and the disposal of
‘untouched’ lands, began in camest in 1858, when in a single day Maori gave
more than 100,000 acres (40,4770 ha) — far more than all the pre-Treaty lands put
together. We see it as important, in now recording the final arrangements, to keep
this perspective.

Further, in examining the particular Maori claims, the truth in Maori
assertions depends once more on looking at issues through their eyes. In answer
to Maori claims, it was sometimes said, and not dishonestly so, that the claims
were S0 preposterous that Maori were fabricating, lying, or cheating. In
rejoinder, Maori would accuse the Government of theft or stealing. On
examination, it often appears to us, Maori were not cheating, nor was the
Government stealing, but each was acting honestly and truthfully according to
their own law. In this case, the Government was claiming land on account of a
particular view of land tenure, while Maori were claiming the same land and for
the same reasons.
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CHAPTER 7

THE GOVERNMENT TRANSACTIONS TO
1865: CENTRAL AND EASTERN
DISTRICTS

We are absolutely certain that neither our ancestors or elders ever sold this land, either to
a Eurcpean, a Maori, or to the Government.

Hemi Rua Paeara, petition to Parliament, 1g12

7.1 CHAPTER OQUTLINE

Chapters 7 and 8 particularise the Government’s land transactions, chapter 7 in
the central and eastern districts, chapter 8 in the north and west. Although the
main loss to the Maori capital base arose from the Government’s extingnishment
policy generally, there are outstanding contentions about particular land
allocations, and these are the main concemns for many claimants. The
transactions are examined along with Bell’s final adjustments, which were made
at the same time and which cannot be severed from the purchase programme.

At the end of chapter 8, specific aspects of the transactions ~ the adequacy of
the purchase price and the like — are assessed in English legal terms. The main
issue, the sufficiency of reserves, is left until after the eventual result has been
assessed in chapters ¢ and I0.

7.2 CENTRAL DIvision

7.2.1 'The Mangonui transactions, 184041

The first Government ‘purchase’, as earlier discussed, was the Governor’s
Mangonui transaction with Panakareao in 1840 and with Pororua in 1841, This
took in part of the central district, including Mangonui township, and most of the
eastern division. It is not clear how these transactions were seen at the time, but
subsequent conduct shows they were not later seen as sales by either party. Both
Panakareao and Pororua saw them as acknowledging their anthority, while
George Clarke, for the Governor, thought they were directed to buying out such
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claims as Panakareao and Pororua may have had to the land, but no more. The
transactions were never subjected to any independent judicial scrutiny.

7.2.2 Waikiekie-Mangonui township

In the first three Government purchases, Waikiekie, Oruru, and Whakapaku, the
resident magistrate did not wait until Bell had begun his inquiries. White’s
buying programme started at Mangonui, in 1850, where he planned a township.’
From the outset that programme needed to fuse Government buying with the
settlement of outstanding pre-Treaty matters. A handful of settlers claimed land
from Pororua, in the approximate locations shown in figure 22(a), but the claims
had not been investigated by Godfrey owing to the Maori dispute over rights.
White decided to ‘investigate’ those claims himself, without hearing anyone in
open court and without lawful authority, although the Governor, also without
authority, endorsed White’s actions. Grants had been approved by the Governor,
to White’s recornmendations, before Bell came. To prevent the town site falling
to a few, the resident magistrate first had the claims reduced. Had he been a land
claims commissioner he would have had authority to do so (see section 7 of the
Land Claims Ordinance 1841), but he may have purported to hold that power.
White “identified’” lands for the claimants and the surplus for the Government, as
shown in figure 39.

The pre-Treaty transactions had left a gap at Waikiekie, however, which
White then set out to purchase from Panakareao. In 1849, White claimed to have
purchased that block (about 35 acres, or 14 ha) for £3, although a deed was not
executed until 1850. This was the first Government transaction in Muriwhenua
to have had legal effect. The purchase area is shown in figure 39. White then
recommended to the Governor that grants be made to suit his ‘allocations’, even
though the Surveyor-General had requested that he first file a report on the
extinguishment of native title, and that report had still to be given.”

White included in the deed a mopping-up provision to extinguish any
remaining rights within a given area. After describing the bounds of the
Waikiekie purchase, the deed provided:

And further in consideration of the sum of Five pounds which I have received
for this land which has been already described — I hereby give up any interest in all
the Land to the North of the boundary of Te Rere to Berghan’s post — by the road
to Taipa — to Te Rua Karamea — so on to the sea side to high water mark.

The line described is plotted on figure 39.
The areas affected were not readily apparent at the time. The picture is unclear
today but could only have been more confused then. The accompanying sketch

t.  For the Crown historians’ overview of the Mangonui township proceedings, see doc 12, pp 191-194,
and for the Crown’s submissions thereon, see doc o1, pp 196197
2. Ligar's minute, 26 July 1850, OLC 1/403-407, P 16
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plans were so poorly drawn that it could not be said precisely what lands might
in fact have been remaining. It may have been thought that, save for the
European grants and 28 square yards for Panakareao’s house, the Waikiekie area
was all that was left, but a later and better plan disclosed that two other areas,
identified as ‘waste land’, had been left out too. The Governor in council then
approved White’s recommendations to ‘settle’ the township claim along the
lines of his earlier sketch plan, which he attached to the Waikiekie deed.
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For years since Maori have complained that the town, or parts of it, had not
been sold. In 1888 they petitioned Parliament that, in particular, the headland at
the harbour entrance by Rangikapiti Pa, marked ‘A’ on figure 39, had never been
alienated. They had good cause to think so. The headiand was clearly outside the
boundaries of Berghan’s transaction (although, perhaps without Maori knowing
it, the line described in White’s plan took away the pa itself). The trouble was the
catch-all provision in White’s deed with Panakareao.

In addition, subsequent maps gave the Mangonui township boundary as
extending south of Berghan’s post to include the area matked ‘C’ on figure 34.
This has been treated as unencumbered Crown land, but we have been unable to
ascertain how the native title for this area was extinguished. It was not part of
White's scheme.

The concerns about Waikiekie include these:

+ The resident magistrate’s inquiry does not appear to have been lawful. He
held many Govemment offices, but he was not a land claims commissioner
under the Act. Moreover, he followed no judicial process, notified no
hearings, recorded no evidence and minuted no meetings. Although White
claimed that Maori had agreed to the arrangements, there is no evidence of
that except White’s own statement. While Governor Grey had approved
White’s recommendations, he could not lawfully have directed White to do
as he did, as Commissioner Bell noted in 1859.

» White’s sketch maps were inadequate and vague. It was not clear where
lands were to be awarded, where the surplus lay, what part was included in
the Waikiekie block or what part was caught in the catch-all clause.

» The Maori claim that Rangikapiti Pa headland had not been alienated was
correct at the time of the relevant agreement. It was excluded from the
adjoining pre-Treaty transaction. Only through the washing-up provision in
Panakareao’s deed was it included.

+ That deed, however, did not in fact convey the land. It conveved only
Panakaieao’s interest in the land, whatever that may have been. Panakaieao
did not purport to convey for himself and the tribe. His interest, in our view,
was that he held the right to allocate the use of land. He did not have
exclusive possession, and did not pretend to hold any larger right than he
had.

¢ White originally claimed the purchase in 1849 but the Attorney-General
was unimpressed with the documents. The Attorney-General required a
deed. A deed was executed in 1850.

» The native reserve for Panakareao’s home was nominal, and showed the
different standards for Maori and Pakeha. The awards for Europeans were
in acres. The reserve for Panakareao’s home was 28 square yaids. This area
was not only where Panakareao resided when visiting Mangonui, but where
he received and entertained, and where he housed his immediate followers.

220



TRANSACTIONS: CENTRAL AND EASTERN DISTRICTS 7.2.3

» Te Rere or ‘Maori Point’ should have been reserved for Maori, as this was
the traditional gathering-place of the tribes, and where they continued to
meet long after the land was assumed by the Government.

For his part, Panakareao does not appear to have considered he had no further
interest in the land. He carried on as if his authority in ‘his’ town was recognised
by the Europeans. Ngati Kuri ‘police detachment’ was still deployed there in
1851 to keep control of Mangonui Maori.

7.2.3 Oruru

Oruru was targeted next. Once again, the purchase arrangements were tied in
with finalising outstanding pre-Treaty matters. As we see it, Godfrey had held no
hearings on the European land claims in this area. White and Bell did not
examine them either. It was assumed none the less that the Government had the
right to the jand and any obligations to the settlers had been settled with scrip.
Bell considered only those cases where scrip had not been taken, and these were
only on the periphery: Berghan's Kohikohi and Taipa purchases, and Ryder’s
Mabheatai, as shown on figure 40.

Most of the Oruru Valley as far as Kohumaruy, about 20,000 acres (8094 haj,
was included in the 1839 deed with Dr Ford by which ‘a portion’ was for Ford,
and the Maori of Kohumaru and Oruru were to continue in occupation, their
‘sitting places’ to be determined by Panakareao. Ford wrote later, in his old land
claim application, that Maori had transferred their land to him that he might act
as their guardian,

The deed was amended in 1840 to define Ford’s personal right at about 5000
acres (2024 ha). Crown historians argued that this enabled the Ford transaction
to fit with an arrangement with the Government for the adjoining land made two
months earlier. This is the Mangonui deed completed with the Government in
1840, the boundaries of which lay on the western periphery of Oruru. We do not
consider Panakareao had in mind a sale, however. He was substituting the
Governor for Ford as the guardian of Maorl interests, in an alliance with the
Governor where Panakareao’s authority would remain. Panakareao’s subsequent
repudiation of this arrangement, when the Government then purported to treat
with Pororua, confirms this view.

In the meantime, Commissioner Godfrey heard Ford privately, in the Bay of
Isiands, whereafter Ford, having left both the Church Missionary Society and the
district, took land scrip for 1725 acres (698 ha). Although the Government was
to pay Panakareao £100 for the ‘sale’ of the whole area, the land scrip issued to
Ford and Mair for but a small part of it was valued at £3225.

Then, although there had been no proper inguiry under the Land Claims
Ordinance and not even an unofficial examination by White, and although
Panakareao had reoccupied part of the block, it was assumed that Ford’s 5000
acres, and possibly the whole 20,000 acres, was the Government’s. Pororua’s
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interest was ignored too. Without the Government ever having been put to the
proof of its acquisition, the resident magistrate placed certain families there,
starting in 1852. They included the families of two traders, Wrathall and Butler,
those of two newcomers, the surveyors Clarke and Campbell, and also White
himself, in 1853, on 220 acres. His allocations, as given in figure 40, covered
more than the 5000 acres Ford had claimed in 1840, indicating that the
Government saw itself as entitled to the whole area.

White had become the rangatira, performing the allocating role that was
supposed to have been ‘preserved’ for Panakareao. By 1854 White had
established a homestead on this property, just as he had established one earlier at
Mangonui. It is to be recalled, however, that Panakareao had himself reoccupied
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Oruru from 1846, living at Pakautararna. According to Land Purchase
Commissioner Johnson, he claimed the Government’s sanction for this ‘in
consideration of the services he rendered in the war against Heke’ .3

Shortly after making these allocations, however, the resident magistrate
appears to have compromised the assumption of the Government’s right by
acceding in part to Panakareao’s assertions. By a payment in July 1854 White
claimed to have extinguished Panakareao’s claims for £1o00, reserving to
Panakareao the Pakautararua block on which he lived. This was the Oruru
‘purchase’, although no deed was signed. It was probably meant to be no more
than a purchase of Panakareao’s claim, once more, although Panakarezo appears
also to have insisted that his was the only claim. The receipt appears to have been
framed to suit. Again, however, it is doubtful that Panakareao saw this
transaction as any more of a sale than the previous transactions. As the Crown
historians pointed out, Panakareao wrote to the Governor in October 1854,
apparently concerned about the settler occupations and complaining that the
Government was stealing the land.

Despite Panakareao’s position, there were indeed other claims. These should
have been known at the time. Pororua occupied the block White had ‘awarded’
to Campbell, Ngati Kahu claimed the land back, Puhipi laid a claim for Te
Rarawa and the Hokianga people contended for an interest. Consequently, there
was a further Oruru ‘purchase’ in 1856, just after Panakareao died. It was
effected with 377 Maori purporting to be of Te Rarawa or Nga Puhi.

Claimants argued, with regard to this 1856 purchase, that ownership was not
properly settled beforehand and the boundaries were never clear. The Crown
responded that the land purchase commissioner for Whangarei, John Johnson,
had attended to sort out the ownership question before the sale, and the surveys
were finalised in 1858 with Maori involvement.

We see the position as follows, Resident Magistrate White placed no weight
on the 1840 transaction between the Governor and Panakareao, but assumed the
land belonged to the Government as surplus and as assigned old land claims. As
a result it was occupied, before any old land claim inquiry or any further attempt
at purchase was made. When that position could no longer be sustained against
Panakareao, White attempted a purchase, in 1854. The only evidence of a
purchase, however, was a form of receipt. As mentioned earlier, we have doubts
that the signature on the receipt is that of Panakareao. In any event, Panakareao
wrote to the Governor soon after to contend that the Government was stealing his
land.* His position accords with traditional and customary perspectives.

Panakareao died in April 1856, nearly two years after the supposed sale.
Thereafter many others claimed an interest and it was necessary to attempt to buy
again. Johnson came in to settle who had rights, but it is difficult to see how any
stranger could suddenly appear and know all about the local customary land

3. Johnson to McLean, 23 February 1855, AJHR, 1861, -1, p 1
4. Johnson to Mcl.ean, 23 February 1855, ATHR, 1861, C-1, p 1 (see doc 12, p 224}
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rights. In any event, a transaction was arranged to buy out the interests of a large
number of representatives. Others, however, particularly certain of Te Rarawa
from Hokianga, would continue to claim that they had been excluded.

Although the boundaries were not at all clear in the deed, and no area was
given and no plan was available, this deficiency was probably academic, since
settlers already had occupation of most of the land. The transaction was really
about compensating those who bad not been acknowledged earlier.

A survey was done later, in 1858. There are notes by Kemp and others, all of
whom were interested in establishing the propriety of the process, that certain
Maori were available to assist in the survey, but there is no evidence that Maori
actually settled the boundaries with the surveyor, or even were present. In this
case, as generally in Muriwhenua, unlike elsewhere, no surveyors’ field notes
were retained, and survey plans were not executed by Maori. The area surveyed
was 14,700 acres (5949 ha), which excluded the Maori village of Kohumaru and
the associated valley.

Our main concerns are these:

» The original plan to protect the Oruru Valley for Maori, and for Dr Ford,
was obfuscated by the Governiment’s failure to provide for such trusts to be
recognised. The plan became instead to secure the area for Europeans.

s The one transaction on which the Government might most rely for rights to
the Oruru Valley, in our view, was the 1856 transaction, but that is marred
by the fact that the European settlers had taken possession of the land
beforehand and the greater part of the valley had already been carved up
between them. This was not a willing seller—willing buyer situation.

o The reserves highlight the unequal treatment of Maori and Pakeha.
S Wrathall senior had 170 acres (69 ha), S Wrathall junior 251 acres (102
ha), W Butler 343 acres (139 ha), N Butler 324 acres (131 ha), W B White
220 acres (8¢ ha), J J Campbell 800 acres (324 ha), S Campbell 740 acres
(299 ha), and so on. By comparison, the reserves for the many Maori were
Pakauntararua at 200 acres (81 ha) and Ikatiritiri at 1g acres (8 ha). The first
was for Panakareao and his ‘immediate followers’, the other appears to
have been a canoe landing-place for several tribal groups. The remainder,
Te Kuihi and Waipuna, were simply pa sites and urupa (cemeteries).

To conclude this section, we note that, immediately after Panakareao’s death,
there was pressure from settlers to remove Maori from the area, including
Panakareao’s daughter, his only child, and {o purchase the reserves. There were
concerns about large numbers of Maori aggregating on the property. The matter
was deferred, however. It was not until the 1870s that Panakareao’s reserve was
acquired, and the 1880s for the other.

Several Maori petitions concernting the alienation of the Oruru lands, touching
on the above matters, were subsequently mounted. We consider those petitions
were never adequately inguired into.
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7.2.4 Oruru—Otengi-Waimutu

The initial documentation of the Waikiekie and Oruru purchases, which was
inadequate in both cases and required later rectification, showed why
acquisitions needed to be managed by those who could be trained or instructed in
conveyancing and procedural standards. From 1855 District Land Purchase
Commissioner Kemp was invoived, at least in most cases. He was not based
permanently in Muriwhenua, however, and Resident Magistrate White
continued to arrange matters for his approval. Moreover Kemp's own standards
were suspect. In 1857, Donald McLean, the Chief I.and Purchase Commissioner,
had written to Kemp:

You will use the greatest care in making the deeds and translations as perfect as
possible and endeavour to render the arrangements final and complete. It having
been observed that certain passages in deeds transmitted by you to this office are
vague, and therefore objectionable, I have to request that you will adhere as closely
as circumstances will permit to the form of the deed used by the other
Commissioners, which have proved to be intelligible to, and binding upon, the
Natives.*

The Otengi purchase followed. Taking in Taipa, it bridged the gap between
Matthews’ Parapara claim and the Govemment’s Oruru purchase to make a
continuous line of land along the southem Doubtiess Bay shores where the
Govemment claimed that native title had been extinguished. Little information is
available on how the transaction was completed, but it appears that the deed
relied upon White’s survey of the land in 1857. Although it was contrary to
survey instructions from the Chief Land Purchase Commissioner, White did a
second survey, after the deed, which had the block fit with a new Oruru plan.‘5
The deed shows that 15 Maori purported to convey Otengi for £230. No area was
given, no plan was actually attached, but the second and subsequent survey
disclosed 2722 acres (1102 ha). A reserve of 79 acres {32 ha) near Taipa, called
Waimutu, was provided for Tipene of Ngati Kahu, but Resident Magistrate
White negotiated the Govemment’s acquisition of this reserve, for £39, in 1864.

With the Otengi purchase, all questions of private grants and Government
surplus in Oruru had now been resolved to the Govemment’s satisfaction. The
new prograrmme of total extinguishment, from the Government’s viewpoint, or a
total giving to a new alliance, from a Maori viewpoint, could now begin in
eamnest. In fact the Otengi deed was executed on the same day as that for
Muriwhenua South and Wharemaru, north of Ahipara, so that the Government
marked the opening of this new venture with the acquisition in one day of
113,162 acres {45,797 ha). The programme was then to acquire all remaining
land through the Victoria, Oruru, and Kohumaru Valleys. We now trace the
outcome according to the following divisions:

5. McLean to Kemp, 21 December 1847, AJHR, 1861, ¢-1,p 23
6.  Compare $¢797 and 50812 of 29 June 1858
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» the remaining land in the Oruru Valley,

« the Karikari Peninsula;

¢ Mangatete to Victoria Valley,

» the Maungataniwha biocks at the southern end of the Oruru Valley and

extending into the ranges; and

» the Kohumaru district south of the Mangonui township.
The blocks concerned are depicted in figure 41. The Maori lands remaining after
those acquisitions are shown in figure 42.

7.2.8 The remaining Oruru blocks

Little background is available on the transactions for the remaining acquisitions
in the Oruru catchment. The Hikurangi block of 4705 acres (1904 ha), on the
western aspects of the Oruru River south of Otengi, was acquired in 1861 for
£250. White amanged the transaction and urged Kemp 1o seal matters quickly:

I would urge that the money be paid as soon as possible, the natives being very
sickly, and the money would be the means of providing them with food of a
nourishing nature, of which they stand much in need”

Although the resident magistrate was meant to be reporting on Maori in his
district, this is one of the few accounts we have of their circumstances, and then
only because of a purchase.

An additional area of 522 acres (211 ha), also called Hikurangi, was keptasa
native reserve. That, however, was acquired in 1869.

The Toatoa block adjoining the western Hikurangi boundary comprised 3863
acres {1563 ha), which the Government acquired in 1865 for £386. Two areas
were kept out: Te Ahua of 624 acres (253 ha}, and Opouturi of 250 acres (101
ha). However, the Government acquired 156 acres (63 ha) of Te Ahua in 1868,
and claimed to have acquired the whole of Opouturi reserve in 1870. The deed of
conveyance for the Opouturi block is one of several that are missing.

By 1890 there were no Maori lands left in the Oruru Valley apart from those
surrounding the small village of Peria in the very upper reaches, running into the
Maungataniwha ranges. Peria was associated more with the ranges than with the
valley, and was included as part of the Maungataniwha block, the alienation of
which will be considered shortly.

7.2.6 Karikari Peninsula

(x) Mangatete
In the Karikari Peninsula area, Government activity related once more to the
finalisation of pre-Treaty matters before the Government could buy the balance.

7. White to Kemp, 6 October 1860, ATHR, 1861, ¢-1,p 42

226



TRANSACTIONS: CENTRAL AND EASTERN DISTRICTS

€9—0SQ1 ‘enuUaYMLINJA] [B1JU2D ‘SUOTIOBSURT) JUSUILIAAOL) (1 2Ind1]

snjding, umoi) pue| 910 [ G981-8581 saseyoind umos) [ |

8seyaing niniQ / 9710 AN peiuesb pue| 970 N
: : £961
2 ON 1S3M

™ YHMINVLYONNYIN

ey
£98i 1 M
1 ON 1S3IM . Y f&r ;
.mem_uw YHMINYLYONNYIN nyewEwLEM
VHMINYLVONNYIN 5981
ey WOVIV
[x:l:0 ~ Buad S
IMNdnd .~ ndewney ” i ~|ededeyeypn ENEIVETR

6581
NUYWNHOM

o NNIHO
313LVONYW

OIBLMILM

ML ]

diysumoy ninuse,
inuabueyy "M LONOND)

noque nunebuey

Aeg ssejiqnog IMIHN

2277



White surveys a
larger area than
Maori had agreed

Larger
Giovernmaent
surplus is claimed

.2.6(X) MURIWHENUA LAND REPORT

Resident Magistrate White appears to have had a substantial task. First, there was
a problem over James Davis’s claim to Mangatete, which Puckey, representing
Davis before Commissioner Godfrey, had described as 1000 acres {405 ha). It
was given by one person only, called Taua, but it was Panakareao who attended
before Godfrey and who affirmed the transaction; this occurred after Puckey had
described it at 1000 acres.

Based on the value of his goods, Davis was awarded 320 acres {130 ha). When
Commissioner Bell was appointed to revisit Godfrey’s awards, land claimants
were urged to survey the whole of their deed areas, for which they would be
rewarded by substantial grant increases. Davis, however, surveyed his area at
535 acres (217 ha) only, because, as Bell later said, it “was all that the natives
would at that time agree to give up’.? Bell increased the award to 466 acres (189
ha) and claimed for the Government the 6¢ acres (28 ha) surplus. The area is
shown in figure 43.

What then followed seems to us to raise the question of why Maori affirmation
of the pre-Treaty transactions should have been required at all. As we see the
position, there were in fact two checks: that Maori should have affirmed before
Godfrey, and that Maori should not obstruct the subsequent survey. In this case
Panakareao’s affirmation was based on an area of 1000 acres (405 ha) only.
Panakareao had since died. On survey, local Maori agreed to 535 acres (217 ha)
only, yet almost 10 times that amount was eventually taken. The evidence is that,
when it was discovered that the original deed had referred to a larger area, Bell
requested White to arrange a Government survey of the original boundaries. He
further asked that this survey connect other Government and old land claim
surveys to allow him to map all the country from Aurere to Ahipara. Kemp also
implicated Bell in the matter, for, on forwarding the resultant plan to Bell, he
described it as completed ‘under Mr White’s directions with your own
concurrence’.? This survey gave 4880 acres (1975 ha) and a Government surplus
of 4414 acres (1786 ha), a substantial increase on the former 69 acres.

The title for Davis’s grant was delayed pending survey of the larger area, and
this apparently caused him some anxiety. The larger survey had sparked Maori
complaints and Davis may have felt the need for Government support just to
keep his own title. He thus wrote claiming that a smaller area had been surveyed
only because he had been taken poorly at the time, and he urged the Government
‘to stand firm for 1 know well if the government relax it will lead to much
trouble’."®

All eventually went through. We have no more evidence than Bell’s minute of
events. He recorded simply that ‘after various negotiations the natives had

8. Bell's report, 26 December 1859, oLc 171606, p 29

9.  White to Bell, 3 September 1859, Bell to Kemp, 12 September 1859, oLc 1/160, pp 19—22. Kemp then
reported to the Chief Land Purchase Commissioner that 4880 acres had been ‘recovered under the
Land Claims Act for which ro remuneration is required by the nafives’: Kemp to Mclean,
12 September 1859, AJHR, 1860, ¢-1, p 38.

10. Davis to Webster, 15 May 1877, oLc 1/160, pp 27—28
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agreed to give up the original Boundaries’."" No details of the hearing, if there
was one, are recorded, only that there were ‘various negotiations’ and the
‘natives had agreed’. The Govermnment survey, however, did not append the
usual certificate that survey had been effected without native obstruction. Only
the outcome is clear. The Government came by 4114 acres and Davis received
466 acres, for all of which Davis had paid only £40 in 1840, and then to only one
person.

in addition, the Government’s survey was wrong. Although Davis certified the
pian as correct, the survey had not been done under his supervision but, in a
departure from the norm, through the Government under the supervision of the
resident magistrate. The line in Davis’s original deed had prescribed a boundary
from Mangakowhara to Toanga (see fig 43). The Government’s survey,
however, had swung the line around part of Lake Ohia to take in more country.

It is doubtful that Maori ever agreed to the Government survey. They had no
objection to Davis’s allocation, but they consistently disputed the Government’s
right. As late as the 1880s Maori commissioned a survey of the land the
Government claimed, in two blocks, Taipaku and Pukewhau (as depicted in
figure 43), then applied to the Native Land Court for a title to those areas. The
applications were dismissed, as the Government claimed the land. A further
attempt was made to gain a title to it in 1882, and in 1924 it was the subject of a
parliamentary petition that was eventually reported on in 1948. The decision was
simply that the land was included in the Government surplus. The questions of
whether Maori had affirmed the transaction, or whether a more limited area was
agreed to before Godfrey, were not considered.

In Mangatete, the principal concern can be summarised as follows. It may be
inferred that, as with many other missionaries or their families, Davis had taken
on Mangatete on the basis that the larger part of it would be held for the Maori of
the local village. Whatever the true intention may have been, however, is not
quite the point. It was accepted in this inquiry by all counsel, and it is our own
view, that it was the understanding of the parties when the transaction was before
the land commissioners, and also when the land was surveyed, that was more
important. In this case, when Panakareao affirmed the arrangement in 1843,
before Godfrey, it was on evidence that only 1000 acres {405 ha) was involved.
On survey, however, local Maori would not agree to more than 535 acres (226
ha). None the less, Maori were relieved of 4880 acres (1675 ha).

{2} Raramata

In the case of the Raramata land nearby, on the opposite side of the Karikari
stem, the Reverend Joseph Matthews had also arranged to keep part of the land
for Maori. Matthews’ transaction covered three adjoining Maori blocks,
Raramata, Parapara, and Te Mata, for 7317 acres (2961 ha) in all, but the deed
was clear that all but 10 acres of the first-named block, Raramata, was for Maori.

1t. Bell's report, 26 December 1859, oLc 1/160, p 29
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Each block was not defined, however, only the outer boundaries of the combined
area being given.

When the matter was before Godfrey, Matthews and Panakareao both
observed that Raramata was to be kept out of the sale, or that it *belongs to the
natives still’, as Panakareao put it; but again, Raramata was not defined by either
of them, except to say that it lay north of what is now Aurere or Raramata
Stream. This is now shown on figure 44. It would be consistent with that
description were Raramata the whole of the land north of that stream. For his
part, Godfrey did not define Raramata either. He had no need to do so. He simply
assessed Matthews’ entitlernent, which Governor FitzRoy finally settled at 8oo
acres (324 ha).

Qver a decade later, the matter was before Bell. Panakareao was by then dead
and Matthews appeared with Reihana Kiriwi and certain other Maori. He also
had a survey plan which defined the whole of the land north of Aurere Stream as
2067 acres (1201 ha). In a sworn statement Matthews reminded the
commissioner that, when the matter was before Godfrey, it was settled that the
whole of the land at Raramata was reserved. The intention, he said, was to make
a sufficient reserve for the natives for their canoes, nets, and other purposes. He
then described the survey of the area, which he said extended to Te Pikinga, as
shown in figure 44. Matthews then asked that this area be given up to Maori, in
performance of his promises to the natives, as he putit.

The clear inference is that this area north of the stream was the block called
Raramata. Crown historians have now argued against that, saying, in effect, that
Raramata was smaller and Matthews was adding more on; but there is nothing of
probative value to establish that or to impute that motive to Matthews,”* Had
Commissioner Bell been of that view he should have questioned Matthews on it,
or Reihana Kiriwi, who was present and in support, but there is nothing to show
he did so. Bell simply minuted that he declined to accede to Matthews’ request
but that, upon ‘a discussion with the natives’, particulars of which he did not
record, he agreed to make them a reserve of 300 acres (121 ha) ‘at Raramata’.
There is no evidence that Bell had assessed the true area of Rararnata. Had he
done so, we think he would have said so. ‘At Raramata’ does not mean that the
300-acre reserve was the whole of the Raramata block.

On the face of it, the position is simply that Bell considered that he had a
discretion as to the area he might grant to Maori, though he gave no reasons for
so saying. Crown historians argued that Matthews had intended to reserve lands
sufficient for the people’s ‘canoes, nets and other purposes’ and that Bell had
assessed 300 acres as sufficient for that; but the deed, and the statements to
Godfrey, were clear that it was Raramata which was reserved, not an undefined
area such as might be sufficient for certain prescribed purposes.

12. For the Crown historians’ overview, see doc 12, pp 126~135, and for Crown counsel’s closing
submissions thereon, see doe 01, p 123

232



TRANSACTIONS: CENTRAL AND EASTERN DISTRICTS

WAIAKE

1859
6,942 acres

&

\ e..‘
PEnmm R;hetmﬂsu:l 1858, 3
Davis's land wrongly
shown as a peninsula

Qutline on Drury's Hydrographic
Chart 1852

Figure 44: Acquisitions on the Karikari Peninsula

233



.2.6(2) MUrRiwHENUA LLAND REPORT

Finally, it was put by Crown historians that Maori admitted that the land
outside the 300 acres was surplus land, because that is how they called it in
evidence before the Native Land Court in 1897, after the lapse of 40 years. We
think that simply means that, by 1897, that is how the area was known, just as it
was called Crown surplus land by the Government in various doctments even in
1857. The position was in fact put guite plainly by Timoti Puhipi before the
Native Land Court in 18g7:

Reihana [Kiriwi] alone appeared in the Court before Commissioner Bell, he was
asking for the whole surplus to be retumed to him. But the Commissioner cut off
this reserve — 340 acres only.”

It is further telling that, when the reserve was finally given, at 340 acres (138
ha) at the mouth of the Aurere or Raramata River, it was calied Okokori, not
Raramata, for Raramata was a larger area and a kokori describes just a small inlet
on a coast.

It is not clear what Bell intended. He rarely gave reasons for his conclusions,
and in this case he did not. It wouid be consistent with his general line, however,
had he thought, as did other officials at this tirne, that once Maori executed an
uncustomary instrument, the customary hold was broken and native title no
longer applied. This meant in law that the Government, which holds the radical
or underlying title to land, was freed of the native title burden, and was able to
dispose of the land at its discretion.

Matthews received his entitlement, which Bell assessed at 1748 acres (707
ha}, described as being in the Parapara block, and the Government obtained a
surplus of 5229 acres (2238 ha}. According to Bell’s minute, Maori were meant
to receive as well ‘their cultivations in the forest marked on the plan’, whatever
that was; and according to correspondence, they were also to take Pararake Pa
and urupa. But no further areas were in fact cut out for them.

Raramata Our primary concern about the Raramata situation can be stated simply. We
soncem®  consider the Government’s right to Parapara block, over 2600 acres (1052 ha),
was never properly established and, on the evidence, the land should have been

reserved for Maori.
The changes One can see more clearly now how the Government acquired 4414 acres {1786
wers allonpaper 1123 on one side of the Karikari Peninsula and 5229 acres (2238 ha) on the other,
but it is doubtful whether this was clear to Maori at the time. The allocation of
land to Europeans, to the Government, and to Maori was happening on paper. No
change was apparent on the ground. One needed to have access to the documents
and plans to know what was happening. Only White, Kemp, Bell, and whoever
kept the papers in Auckland were in that privileged position. No physical
possession was taking place. Maori protest came later, presumably as they
became more informed, or perhaps because someone moved onto the land. In the

13. Extract from northern minute book, vol 17, fols 367370, 5 October 1897, p 368; Surplus Lands
Commission file b, OLC 329, reproduced in Ma 91/9, exhibit D, pp 27-2¢
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meantime, the Government’s policy to extinguish native title to the remaining
land, and Maori concerns to advance their relationship with Europeans as well,
were able to continue as though all were above-board and fair,

(3) Waiake
The adjoining Puheke and Waiake purchases were proposed by Kemp to the
Government at the same time as Bell was completing his adjustments at
Mangatete. It was said they would ‘connect a long line of country north of
Mangonui over which native title will have been extinguished’ and were
‘connected by surveyed line with former government purchases or with private
lands’."*

Waiake was surveyed at 6942 acres (2809 ha}, as shown in figure 44, and was
given over for £220.

(4) Puheke

Puheke also was not surveyed unti] later. No area was stated in the deed but the
later survey gave 16,000 acres (6475 ha). Kemp had estimated 6000 acres (2428
ha). The sketch on the deed was very badly drawn, with Davis’s claim put as
though it were a small peninsula in the harbour. This sketch purported to rely
upon a hydrographic plan completed by Captain Drury of HMS Pandora in 1852,
but in fact it was not an accurate tracing of the plan at all. Figure 44 shows these
plans and Puheke as finally surveved, with the variations on the southem
boundary being noted. The conveyance was for £300 by 15 ‘Chiefs and People
of the Tribe Te Rarawa’. Blanket identification was regular then, and we suppose
that Te Rarawa was seen to include Ngati Kahu at that time.”® The lack of
adequate surveys and plans in cases like this will be referred to later.

(5) Parakerake

Apart from the 947 acres (383 ha) awarded to Walter Brodie and the
Government’s surplus of 379 acres (153 ha), the more remote end of the
peninsula was left in Maori hands — at least until the Parakerake block of 3054
acres (1236 ha) was privately acquired in 1872 for £229. This block adjoined the
northern boundary of Puheke.

7.2.7 Mangatete to Victoria Valley

(x} Mangatete South

The large Mangatete Govemment transaction, for 11,125 acres (4502 ha)
(wrongly given on the deed plan as 5649 acres, or 2286 ha), included some very

14. Kemp to McLean, 18 January 1859, ATHR, 1861, -1, p 34

15. Kemp to MclLean, 12 September 1859, AJHR, 1861, c-1,p 38

16. For further particulars of the survey irregularities, see Professor Evelyn Stokes, ‘Muriwhenua: Review
of the Evidence’, May 1996 (doc p2), ¢h 17.
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valuable land extending from the Mangatete village, near Rangaunu Harbour,
south to the highly prized Victoria Valley. It was sold in 1862 for £500, a mere
I1 pence per acre, and with only four reserves (though only one was shown on
the deed plan); Otarapoko of 206 acres (83 ha), Whiwhero of 178 acres (72 ha),
Hauturu of 144 acres (58 ha), and Te Rangirangina of 176 acres (71 ha). The
latter was acquired in 1869, and the others in 1911, 1918, and 1947 except for
some small residues.

(2) Poneke

Though comparatively small, the Poneke block of 345 acres (140 ha) between
Mangatete and Rangaunu Harbour was significant, as it filled the gap between
Davis’s and Matthews’ claims. It was acquired in 1864 for £43. There were no
Maori reserves.

(3} Tauncke

The Govemment obtained its first foot in the door to the valuable Victoria Valley
when it acquired, in the upper reaches, the small Taunoke block of 44 acres (18
ha) for £5 in 1864. Victoria Valley was the area Maori most wished to retain.

(4) Kaiaka

Though it was broken country, Kaiaka, adjoining Taunoke, was also in Victoria
Valley. It was the last Government purchase before the Native Land Court was
established in 1865. Despite its broken character, the Kaiaka block of 7367 acres
{2081 ha) was acquired for £1114 — at three shillings per acre the price was the
second highest of all the Government purchases. There appear to have been four
reserves: Taheke of 484 acres (196 ha) (220 acres of which was sold in 1871), Te
Hororoa of 41 acres (17 ha), Whakapapa of 470 acres (190 ha) (soid in 1871 ) and
Waimamaku of 154 acres (62 ha) (sold in 1941). None was identified in the deed
or plan, however, so it is possible they were added by another arrangement later.
Maori never accepted that Taheke and Whakapapa were sold and no deed of
conveyance has ever been located for them.

7.2.8 South of Oruru - the Maungataniwha blocks

In the hills to the south of Oruru Valley lay the Maungataniwha blocks. These
were unaffected by pre-Treaty transactions. Maungataniwha West No 2, of
11,002 acres (4453 ha), was sold in 1863 for £560. There were two reserves:
Takeke of 79 acres (32 ha), which was acquired in 1877, and Mangataiore of 381
acres (154 ha), of which 191 acres (77 ha) was sold. Adjoining that was
Maungataniwha West No 1 of 12,040 (5237 ha) acres, sold in 1863 for £647. It
included the Maori village of Peria, where Pororua appears to have been
residing. There, 1130 acres (457 ha) was cut out as the Peria block, of which 566
acres {229 ha) was soid later.
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Maungataniwha East contained 8649 acres (3500 ha) and was sold for £388 in
1862. Four blocks were kept for Maori next to Peria, but not formally reserved:
Ahitahi, Otaharoa, Haumapu, and Te Awapuku. These comprised 1405 acres
(569 ha) in total, all of which were sold between 1867 and 1885,

7.2.9  South of Mangonui — Kohumaru

On the eastern side of the central district, south of Mangonui, Maori retained
three large blocks, Pukenui, Aputerewa, and Kohumaru. These appear to have
been thrown, as an afterthought, into the massive and dubious Mangonui
transaction of 1863, which took the whole of the eastern division (it is described
in the later eastern division review). South of Kohumaru village, the upper
Kohumaru Valley was alienated together with some prized forest lands. This
happened in two transactions. The first, Upper Kohumaru of 11,062 acres (4477
ha), was sold in 1859 for £400 with one reserve called Parangiora, of 160 acres
(65 ha) according to the deed but not shown on the plan, 119 acres (48 ha} of
which was later sold. The second block was Pupuke of 19,592 acres (7929 ha).
This passed in 1863 for £1273 with one reserve, Maungahoutoa of 295 acres
{119 ha). None of those transactions was affected by pre-Treaty arrangements.

What can be found of the associated correspondence suggests that, with these
lands, as with the Maungataniwha blocks described above, there may have been
more value in the timber than the land. White stressed that ‘these lands will be a
valuable acquisition, not only on account of the good soil, but fine timber’.’” In
January 1850 Kemp reported that he and White had fixed the price of Upper
Kohumaru at £350 for an estimated 10,000 acres (4047 ha) ‘but which, for the
present, has been declined by the Natives’. He also provided a further description
of the land:

[Upper] Kohumaru Block, is easily accessible by water, and although the
surface is very broken, there is much of the land that is desirable, with a plentiful
supply of timber, including some very fine Kauri.'

It is plain, however, that no appraisal was made of the value of the timber and no
estimated value was allowed for in the purchase price. The significance of this
1ssue of the adequacy of the price is discussed at the end of chapter 8.

By the means described, nearly the whole of Muriwhenua Central was
acquired by the Government — from Mangatete in the west to Mangonui in the
east, and from Karikari Peninsula and Taipa in the north to Victoria Valley,
Oruru Valley, the Maungataniwha Ranges, and Kohumaru Valley in the south. It
will be observed, however, that the Maocri complaints of the time were mainly
about how the pre-Treaty transactions were finalised. Any complaints about the

7. White to Kemp, 7 September 1858, AJHR, 1861, ¢-1,p 29
18. Kemp to McLean, 18 January 1859, ATHR, 1861, ¢-1, pp 33-34
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Government purchases could only come much later, when the meaning and
effect of the purchases became known.

7.3 EasTerN Division

In the eastern area, the Government’s purchases cannot be divorced from the
prior purpose of finalising the outstanding pre-Treaty matters.

7.3.1  White, Bell, and land grants

Thesewere  As in Oruru and Mangonui township, the land claims arising from the pre-Treaty
serplands  transactions in the eastern division were not examined by Commissioner
Godfrey because of the dispute between Pororua and Panakareao as to who could
allocate land there. Godfrey inquired into neither the title of the Maori concerned
nor their comprehension of the transactions. Notwithstanding that in European
terms this unresolved dispute went to the root of title, and no one acquires
anything if the vendor’s title is not good, the Government offered the claimants
land scrip — which most took ~ as though the validity of the transactions could
then be assumed. In effect, the Govemment took an assignment of such claim as
the individual may have had; but in practice, without proof of that claim, the

Government presumed to own the land.
White's ‘grants’ to Once more, Resident Magistrate White took the initiative. In 1851 he arranged
buffusand Lioyd  orants for the Reverend John Duffus and John Lloyd on land east of Mangonui,
each on 426 acres {172 ha), in lieu of their ‘entitlements’ on Muriwhenua
Peninsula, This, of course, assumed that the Government so owned the land that

grants could be made.

Beli's grant to For his part, Commissioner Bell had no authority to examine the scrip cases as
Buteretal  guch, and he did not presume to. Those cases were affected none the less, for he
too assumed the land was the Government’s. This was thought to cover a
massive area, as shown in figure 45. Bell’s task was to consider those cases
where claimants had declined scrip: the claims of Berghan and Thomas
(deceased) and one claim of Partridge which had been assigned to J Polack. But
he did not examine the title of the Maori party, nor did he question them on their
understanding of the arrangements. He did little more than adjust the
computations of earlier officers, reapportioning entitlements between claimants
and the Governrnent, and have each defined by survey. And so, using the process
described in the previous chapter, and the formula in the ordinance of
multiplying the Sydney price for the goods by three, he made grants (as shown in
figure 44) to James Berghan of 1668 acres (675 ha), to Wiiliam Butler in three
separate lots of 3 acres (I ha), 406 acres (164 ha) and 350 acres (142 ha), to
George Thomas (deceased, grant to two daughters) of 500 acres (202 ha}, and to
Clement Partridge and Joel Polack of 180 acres {73 ha). He did not find 1t
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Figure 45: Bell commission land grants in eastern Muriwhenua

necessary to survey the surplus. This could be only because, to his thinking, all
adjoining lands were already the Government’s through the presumptive
assignment of the claims of those who had taken scrip.

Accordingly, in eastern Muriwhenua as in Oruru, none of the pre-Treaty
transactions was investigated at any time as to either the mutuality of the parties
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or the title of the alienors, the first being the usual pre-requisite for a valid
contract, the second being essential for a valid land conveyance.

The Muritoki block must be mentioned as well. Te Ururoa, a senior relative of
Pororua and arangatira of Whangaroa, had appeared before Bell in 1857 to seek
a grant for the gift of the Muritoki block to the children of James Berghan. Bell
left without effectuating this arrangement. A gift did not fit the usual formula
based on the value of goods. In 1861 Pororua wrote in further support:

Friend we sold this land to this European, we Ururoa, Renata Pu, Hongi, Hohepa
Kiwa and Pororua Te Taepa. Friend the old men who sold this land to the European
are dead and there are young men, do not hearken to their words but do you listen
to the old men, this land is not for the Buropean but for his children.”

James Berghan had married the daughter of Ururoa Turikatuku and thus the
gift would have provided for Ururoa’s grandchildren. It may not have been
obvious at the time that letter was written, but the proposal was one way in which
Maori could gain a title to land as Europeans could - if not for themselves, then
at least for certain grandchildren ~ by gifting land to a Pakeha son-in-law for the
issue. In this case Land Claims Commissioner Alfred Domett intervened in 1864
to award the 2414 acre (977 ha) Muritoki block to James (junior) and Joseph
Berghan. No land passed to the Government and we are not aware of any
historical complaints.

7.3.2 White, Kemp, and Whakapaku block

In now considering the Whakapaku transaction, we do not assume that the block
was the exclusive territory of Ngati Kahu. It skirts Whangaroa, the home of a
people who, though closely related to Ngati Kahu by marriage, were also
distinct. Whakapaku is considered now because Ngati Kahu was partly involved
and the transaction was prelude to and affected the sale of lands adjoining. The
block is shown in figure 46.

Although Resident Magistrate White considered that the pre-Treaty
transactions had covered most of eastern Muriwhenua, the extent of his inquiries
is not known. The basis of his authority to determnine them is not known either.
The claim areas were vaguely described and the putative purchasers, who were
needed to give their view of the boundaries, had taken scrip and left. It would
have assisted the definition of the outer boundary of the ‘scrip lands’, however,
were the Whangaroa end of the district surveyed off and acquired. We think the
need to do so probably influenced the next transaction, which followed close
behind White's arrangements for Waikiekie and Oruru, and which preceded by
two years the Government’s intensive land-purchase programme.

19. Poron:z and Hohepa Kiwa to Govenor, 13 July 1861, oL 1/1362
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Thus, the Whakapaku block was acquired even before Land Claims
Commissioner Bell had arrived on the scene. It is now known to have contained
12,332 acres (4991 ha), excluding reserves. As in each of the previous cases,
White had done a very inadequate sketch and assessment beforehand, and
thought the land to be 2688 acres. White's sketch and the ultimate survey are
shown in figure 46. The Chief Land Purchase Commissioner, Donald Mclean,
was unhappy, writing in 1856:

as a general rule, the purchase of such small blocks should be avoided as entailing
great expense in the purchase and survey, which might be obviated by treatingin a
more general manner for a considerable extent of country .. *°

McLean approved the purchase, nevertheless, but might have felt better had he
known that the area had been understated by nearly 10,000 acres! He would have
been happier still had he known that his agents would succeed in forcing the
price down from £300 to £200. This gave a return to Maori of fourpence per acre.

The deed was signed by 17 people. The Maori settiements of Motukahakaha
and Taupo were delincated as reserves. We understand that Taupo reserve was
primarily associated with the current Whangaroa hapu, and Motukahakaha with
Ngati Kahu, but there seems to have been a merger so that those distinctions may
not have been made at the time. In 1873 Motukahakaha reserve was vested in
only two persons, presumably in trust for the people, but that cannot be
determined now, for the court minute books have been missing for many years.
In any event those two sold it in 1897.

The boundary description in the deeds, and the sketch plan, left a legacy of
numerous boundary uncertainties, as M Alemann pointed out in his submissions.
The description fell far short of the standards the Government expected, even at
that early time; since Resident Magistrate White claimed to be a surveyor, and
had been engaged as a surveyor by the New Zealand Company, one could
reasonably have expected better. This uncertainty no doubt contributed to the
gross miscalculation of the area, which was picked up on the survey in 1879, and
had the full extent of the land been known it must surely have affected the price.
But this was only one of several similar cases. In 1858 Chief L.and Purchase
Commissioner Donald McLean had occasion to write to District Land Purchase
Commissioner Kemp as follows:

You will have the goodness to bear fully in mind that every transaction with the
Natives for the purchase of land should be so clear, distinct, and well understood,
that no possibility of a question arising in consequence of insufficient surveys
shouid ever exist. The subsequent evils resulting from undefined boundares are
often much greater than the first expense of an accurate survey.

The Government, therefore, expects that each transaction with the Natives of
your district shall in every way be so final and conclusive, that there shall be no

20. McLear to Kemp, 3 October 1858, AJHR, 1861, c1, p 13
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further embarrassment caused by disputes arising which might have been
obviated.™

The same complaints could have been made about White’s sketch and survey
plans for Mangonui township, Oruru, and Mangatete.

The first concern affecting Whakapaku is the obvious discrepancy between
the land as described, 2688 acres (1088 ha) , and the land as claimed at the end,
12,332 acres (4991 ha). The second is that which affected the Government
purchases generally: that it was a paper thing without any obvious reality. As late
as 1901, Maori were to complain that Europeans had entered on the land to cut
timber, Maori believing the land was still theirs.

7.3.3 The Mangonui ‘purchase’, 1863

McLean’s warning and earlier admonitions counted for naught when a deed for
the adjoining Mangonui block was completed in 1863. There the problem related
mainly to the obscurity of the deed’s intention. In White’s view, the transaction
extinguished any outstanding native claims throughout Mangonui East and
Kohumaru, while Maori claimed it related only to Te Kopupene, an area behind
Berghan’s Oruaiti block. Kopupene is shown on the modern compilation in
figure 46, and could not have amounted to more than 2000 acres (809 ha). The
area to which White was referring was about 22,000 acres (8903 ha). Although it
was shown on a sketch plan (reproduced as figure 47), there are doubts whether
the plan was shown to Maori at the time.

Crown historians Armstrong and Stirling argued that the ‘purchase’ was not a
fresh ‘purchase’ but was intended to extinguish such Maori interests as might
then remain in the area. Accordingly, they said, it should not be treated as a
purchase of 22,000 acres which, having passed at £100, returned one penny per
acre.” We would go further, to say that the deed cannot be counted as a sale or
purchase of anything but should be set aside for uncertainty.

It is necessary to look beyond the deed to the background. There was no sure
way of knowing the extent of the welter of pre-Treaty transactions. The
boundary descriptions were too vague and most of the traders affected had taken
scrip and left. Even were it possible to survey the boundaries, the cost did not
make that worthwhile when there was no intention to convert the land to grants.
White initially assumed that the transactions covered the whole area but he had
no way of knowing that was so.

Eventually, White conceded that an area called Te Kopupene {(or Te Kopupu
in some written accounts), behind Berghan’s surveyed Oruaiti grant, had not
been covered.* The boundaries of Te Kopupene were not clear, but that is not
unusual among Maori, Their place names could be specific spots or general

21. Mcleanto Kemp, 3 October 1856, ATHR, 1861, ¢-1,p 13
22. D Armstrong and B Stirling, ‘Surplus Lands: Policy and Practice, 18401950 (doc 12}, pp 276-277
23. See oLC 558566
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Figure 47: Sketch plan of Mangonui purchase, 1863

localities; and lands were not necessarily prescribed by outer boundaries. They
could be identified by a central point with a radius no more defined than a
candle’s glow. References to Te Kopupene would have it at 600 acres (243 ha),
or as big as 2000 acres (809 ha). In any event, White assumed that all the land

was the Government’s through the pre-Treaty transactions, except perhaps
Te Kopupene.
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For Maori, the assumption appears to have been the other way. The traders had
been allocated land but the land still belonged to the local hapu in the customary
way. While Te Kopupene had not been allocated, this did not mean that the
remainder had been sold. Moreover, when the traders left, any contracts with
them had been extinguished, and the land remained where it had always been,
with the associated bloodline. If the Government wished to make an arrangement
for this land, it would need to negotiate.

Support for this view is that Pororua continued to act as though all the land
was still his, while White continued to believe the native title had been
extinguished save for a small part. He represented Pororua as admitting the
earlier sales but as claiming they were not fair. In the meantime White brought
settlers onto the land. For Maori, this change of circumstance on the ground
exposed the issue for the first time. A group amived in 1859, and some
Government land sales were organised for a part of the land to the south-east of
Mangonui Harbour in about 1860. In 1862 Pororua wrote to the Government. His
letter does not survive, but according to the correspondence register he wrote
‘complaining of Mr White for having taken some of his land’. Pororua had
earlier written complaining that whalers had taken water from his streams
without payment,* so that in 1862 Pororua’s view appears to have stayed where
it had always been: that it was for him to control the allocation of land and the
access to its resources in the customary manner of a rangatira.

Further support for that view is in a petition to the Governor of November
1862 signed by Rakena Waiaua and 37 others. As this petition was referred to by
Crown historians in another context, concermning the Maori understanding of the
Mangonui purchase of 1863, its significance will be addressed when that matter
is discussed.

White read the Maori complaints as confirming that part of the land had not
been ceded, and he began to negotiate for it. He wrote:

There is a portion of this block, which, as far as I can ascertain really belongs to
the Natives, situated at the back of lames Berghans. I offered them (£100) One
hundred pounds for their claim which was rejected.

1 have no doubt from my knowledge of Pororua’s character, that he will urge
every means in his power to obtain his demand. I therefore trust that the
Govemnment will not encourage one of the most dishonourable and unblushing
attempts at extortion which has come to my knowledge.”

Thus once more Maori and Pakeha were talking past each other, the resident
magistrate considering the land had mainly been sold, Pororua and other Maori
believing the land was still theirs to control. Each remained faithful to his own
world-view while making accusations about the other — of theft, in Pororua’s
complaint about White, and of extortion, in White’s complaint about Pororua.

24. BAFO-A 760/11,p 130
25. OLC $58-566
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At his request, White was sent £100 to complete the acquisition. He held on to
the money, however, explaining:

In consequence of some little differences between the natives themselves I have
not yet paid over this sum. There is every probability however that they will
shortly come to terms, and that they will call upon me for the money. It is therefore
very desirable that the cash should be at hand when applied for by them.*

In a petition to the Government in 18¢1, Hemi Paeara maintained that Pororua
lent some money to Poni te Kanohi and that, when Poni could not repay it, Paeara
agreed to give over Te Kopupene in clearance of the debt due. The remaining
lands were considered to be still held by Maori.

This view was affirmed in a further petition of 1892, which described how the
land was identified:

‘White, was himself present on the top of a mountain (? hill) named Paiaka, at the
upper end of Waimahanga [sic], where a large number of Natives assembled. Mr
White was present then. The land to be given in payment of the debt which Poni
owed Pororua and known as Te Kopupene was then pointed out. We know the
boundaries of this land well . . .

Mr White told the Natives at that meeting to go to Mangonui and we went. We
suggested to him at the meeting to have the land surveyed and he acquiesced. On
our arrival at Mangonui the whole question connected with the land was discussed
and a settlement having been come to the money was paid over to Pororua and
Poni — the land finally passed into Mr White’s hand.”

In commenting on the 1891 petition, White stated:

The payment of 100£ made to Pororua and others, was made by Mr Kemp, Land
Purchase Commissioner and myself, in consequence of the claims made by
Pororua and others of his tribe, to small patches of land, in and about the various
land claims, the boundaries of which were only descriptive and had not been
surveyed and were a continual source of vexation to the settlers.®®

The Mangonui deed went further than the discussions about Te Kopupene,
however. It purported to extinguish all interests in Kohumaru and Mangonui
East. While the Mangonui township deed was used to acquire Waikiekie with a
washing-up clause for whatever land might remain, in this case the whole deed
was a washing-up exercise. The methodology is not easy to comprehend. Rather
than treating for land, the resident magistrate was proposing a bianket
extinguishment of such Maori interests as may have remained in a general area.

26. White to Colonial Treasurer, 4 February 1863, Mangonui resident magistrate’s letterbook, Baro-a760/
11, p 224, NA Auckland

27. Petition of Hemi Paeara, 7 September 1892, stc file 6, pp 53-55 (doc A21, app 57}

28, White 1o Native Minister, 21 July 1801, stc file 6, pp 51-52 (doc A21, app 58)
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It seems that at the time, however, the only talk was about Te Kopupene. There
is, moreover, a problem with the deed as a deed: as drafted it was nonsense.

By this deed Maori purported to convey and surrender for themselves and their
relatives of the tribe, for £100, all that piece of land situate at Mangonui, the
boundaries whereof were set out at the foot of the deed — or so the deed said. In
fact, no boundaries of any sort were set out at the foot of the deed. White was
using a printed form, no doubt needed to tidy up his conveyancing, and the words
up to that point were simply those printed as part of the form. Where the printed
deed stated, at the foot, ‘These are the boundaries of the land commencing at

.., 2 the drafter had added, in handwriting:

The outstanding claims in ali the lands in the immedtate district of Mangonui
which were not clearly included within the former purchases.

Mid-stream, a deed of land conveyance had been changed to one of
renunciation, with which it did not fit. But, either way, the land conveyed or the
thing renounced remained unidentified. What was the land ‘in the immediate
district of Mangonui’, and what and where were ‘the former purchases’?

It may be considered that the land ‘in the immediate district of Mangonui’,
although not described in the deed, was determinable by reference to an
associated plan. The printed form of deed did refer to ‘a plan of which land was
annexed’, but no annexure has been proven to have existed at the time of signing.
It may have existed once, but no plan has been found with an identifying exhibit
note or endorsement. Purely as a2 matter of proving and recording its
extinguishment of native title, however, we consider the Govemment was
obliged to properly annotate and keep those plans (if any) that formed part of the
documentation. The Government must bear the consequences if it failed to do so,
and if, as a result, it cannot now establish the existence of a proper plan, signed
by the parties.

There is now upon the deed a sketch map, as copied in figure 47, but this map
was clearly not on the deed when it was signed, as there is correspondence to
have the plan inscribed on the deed after the date of execution. This creates the
likelihood that a plan existed at the time, but does not establish that it was
available to the parties, or whether some other plan was there that may well have
been as inaccurate as that for Whakapaku.

Even assuming, however, that the plan as later inscribed had been in front of
the parties at the relevant time, it might have been deduced that ‘the immed:ate
district of Mangonui’ was intended to refer to the area outlined on the plan. But
what were ‘the outstanding claims . . . which were not clearly included within the
former purchases’?

One of the signatories, Te Paeara of Ngati Te Aukiwa, remained adamant that
the only area under discussion with White at the time was Te Kopupene. That

20. Possibly in an atternpt to give the deed some sense, Turton’s compilation of deeds has omitted the
words ‘commencing at’.
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makes sound sense in light of the background described. The deed said that
Maori conveyed their ‘outstanding claims . . . not. . . included within the former
purchases’ and there was some agreement that Te Kopupene was claimed by
Maorn and had not been included in the former private ‘purchases’. On this
construction, the Mangonui deed related to Te Kopupene and no more, and did
not affect the former purchases, which would continue to have such status as they
deserved.

The other possibility is that ‘the former purchases’ referred not to the private
transactions but to the Government ones, the purchases outside the deed area.
This would mean the Oruru, Upper Kohumaru, and Whakapaku transactions,
referred to earlier. Support for this view is that those transactions were named
around the borders of the sketch map. If that was the case, the consequence
would have been amazing. The map swept down to encompass the Pukenui,
Aputerewa, and Kohumaru blocks to the west of the harbour to link this area with
the Oruru and Upper Kohumaru purchases. Pororua would have been selling the
very land and homes where most of his people resided, at Kenana and other
places in the Jower Kohumaru Valley. If that was intended, those blocks would
at least need to have been specifically mentioned in the deed, and the ‘sale’ of
Kenana village should have been abundantly apparent. Such a large result couid
not be caught in a washing-up clause. Unsurprisingly, when the Native Land
Court investigated this area a decade later, the Government did not produce this
deed or object to the award of Pukenui, Aputerewa, and lower Kohumaru blocks
to Maori. It implicitly acknowledged that this land had not been sold.

In the same way, were this second construction of ‘the former purchases’
intended, Waimahana village and a string of homes along the eastern coast
would also have been conveyed, without a single mention in the deed that that
was happening. It seems to us extraordinary that White could later claim to have
bought the whole of the eastern division on such a flimsy and badly drafted deed,
without explicit statements to that effect in the document. Although it was
nothing new, it should still be noted also that there was no mention of the acreage
- that 22,000 acres {8903 ha) was involved.

To add to the deed’s deficiencies, it was signed by Pororua of Te Uri o Te
Aho, Te Paeara of Ngati Te Aukiwa, and three others whose affiliations are
unknown, who purported to convey whatever it was they were conveying for
those of ‘the Tribe Te Matetaroha’. The printed deed had left a blank for the
tribe, and there “Te Matetaroha’ has been written in. We have found no record of
Te Matetaroha as a hapu at that time or subsequently. Nor did Maori witnesses
know of such a hapu when we inquired. The recorded hapu of the time were
Ngati Rehia of Ngati Kahu at Waiaua, Ngati Te Aukiwa of Ngati Kahu at
Taemare, Waimahana, and Motuhakahaka, and Te Uri o Te Aho and
Matarahurahu at Kohumaru. Since hapu names often changed, a Matetaroha
hapu could have existed, but equally there could have been a mistake.
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‘Mo te aroha’ is a well-known phrase, still common, when Maori are
transacting and perhaps so common that it might pass without being transiated.
It says literally that something is given for love, but means in effect that it is for
the receiver to decide the return in due course. We imagine a discussion on these
lines:

White: Who gives this?

Maori: Ko matou. Mo te archa. (We do. It is for love.)

Interpreter:®® The land is given by them, mo te archa.

Deed: [As printed] This deed . . . is a full and final sale, conveyance and

surrender by us the Chiefs and People of the Tribe [and as
handwritten] Te Matetaroha.

In any event, no inquity is evident as to the affected hapu, the
representativeness of the signatories, or their mandate from those living inland or
along the coast. It is further doubtful that the signatories considered their actions
might be prejudicial to those people.

While Kemp was present, White appears to have been in charge, having
known the area for some years; and, as happened at Waikiekie and Oruru, a
shoddy deed resulted. It seems that White was primarily concerned with
Kopupene but took the opportunity, as he had done in Waikiekie and Oruny, to
change the deed from a specific conveyance to a general washing-up instrument.
He purported to extinguish everything that might remain but without reference to
anything in particular. It seems also that White was armed with a printed deed,
that he spoke with Maori, and certain blanks in the deed were filled on the spot.
Were one to adopt a general rule of law in cases like this, that where there is
uncertainty a deed should be construed against the drafter, then Te Paeara’s
view, that only Te Kopupene was covered, is the more sustainable. We think the
position is so unclear, however, that the deed as a whole should be treated as too
uncertain.

The deed then referred to reserves at Waiaua and Taemaro, which we will
discuss shortly. Nothing was allowed for the people at Waimahana and
Kohumaru. The evidence is that Maori inhabited various spots along the coast.
White later claimed that no one lived at Waiaua until he created the reserve, but
this does not fit with classical tradition which records Waiava as an old
settlement, and there is in fact evidence of people living there, including Rakena
Waiaua and Te Paeara himself.

¥ven then, the reserves were never formally gazetted as reserves. Moreover,
one of them, Taemaro, was later reduced from that shown in the map eventually
inscribed on the deed, without any explanation. The reserve had covered three
cultivations spread over 143 acres I rood 27 perches (58 ha). A later survey plan,

90. No official interpreter was present. ‘Koikoi, formerly of the Police” was there, however, and may have
done ¢the translations. Crown historian T Walz! considered Mate archa, the death {or want?) of jove,
may have been intended.
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Cultivations

Taemaro Bay \\|
!
./_\\____/
" This piece withdrawn, \.
from the Natives %
_and reverted fo the Crown
. .- 65a-3r-27p
NATIVE HESEHVE’ - '_ S
TAEMARO \ "
77 acres
Bush

0 300

Cultivated areas " ;
Metres (approx)

Surveyed by S. Campbell 1863 (ML 12827)

S

Figure 48: Taemaro native reserve

as depicted in figure 48, advised simply that some 65 acres (26 ha) was
‘withdrawn from the Natives and reverted to the Crown’. There is nothing to
show the change was agreed. In addition, not until the Taemaro and Waimahana
Grants Act 1874 was there any recognition of its reserved status.

Whatever the interpretation of the deed, Pororua considered that nothing had
changed — an entirely defensible position if the world is seen from a Maori view.
He persisted with complaints about surveys on the land, which he said he had not
sold. In June 1864 White wrote the following note on the translation of a letter
from Pororua:

I have so often remarked on Pororua’s unscrupulous manner of claiming land
that I think the best way will be to take no further notice of these claims, the land
he mentions has been bought and paid for several times and there are living
witnesses — but I, to set these disputes at rest forever, on 19th May, 1863 gave him
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and his people £100 to give up all the claims to the land there and besides I have
two reserves marked off for them, one at Waitetokie [Waiana)], the other at
Taemaro,*

Ngati Te Aukiwa did not consider the land sold either. They carried on living
at Waimahana, where they had always been, and Te Paeara of Ngati Te Aukiwa
insisted to his dying day that the only block involved was Te Kopupene.

Crown counsel argued that Maori knew the meaning and effect of the
Mangonui deed, and that the meaning in the deed was clear. For reasons earlier
given, we do not agree the meaning was at all plain. Maori also knew the
surrounding land had been previously sold, it was argued, reference being made
to the Crown historical research.

Crown historians had relied first on an 1854 comment on various letters to the
Governor, complaining of landlessness following land sales. According to this
comment, one of the letters was from a Taemaro person, although that letter
cannot now be found. We do not think a brief statement about the combined
import of several letters, none of which necessarily referred to this area, can be
assumed to support the given proposition when so many other possibilities
present themselves.

More especially, reliance was placed upon the 1862 petition of Rakena
Waiaua and 37 others, mentioned earlier. This stated:

This is a word of ours to you, about our land which Mr White is taking away
about Takaia, Rongo, Kairawani, Wangamoa, Waiwero, Umakukupa, Kaituna,
Matua and Matukowhai. This was the boundary formerly when we sold it to Mr
Smith [Smyth]. This land is ours that we now tell you of as being taken away by
Mr White. We know by this that Mr White is a bad man; for we have been five
times to the Court and his reply always is, No, no. We tum therefore to you. It will
rest with you to return us our land. Formerly we used to hear the word of the chief
of Our Runanga Pororua Te Taepa. Now we do not listen to his voice because the
evil comes from his friend Mr White.*

We do not consider this is evidence that Maori understood that the land in the
area, and the land given for Smyth in particular, had been sold. We think it is,
rather, evidence of the opposite.

In about 1857 Bell minuted that he thought the land at Taemaro should be
reserved for Maori. We do not think this meant that part of the land the
Government claimed had to be given over, for the land concerned was still Maori
land. Bell may have thought it was the Government’s, but we do not agree, or he
may have thought part of the Maori land should be protected from further sales.
We consider that the old land claims of Smyth, marked *Taemaro’ on figure 19,
took in part only of Taemaro bay, as shown on that figure. Likewise the Partridge
claim to Waimaori, as shown on figure 19, left part of Taemaro bay untouched.

31. White's minute to the Governor on Pororua, 7 June 1865, 01 1/1362
32. OLC 558566
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Accordingly, when White sketched out the Taemaro reserve, he was creating not
a reserve from out of Government land, in our view - and we suspect he knew
that too — but a reserve from out of part of that which was still Maori land, never
alienated. Again, figure 19 shows what we have constructed as the likely
position.

We refer now to figure 48. What appears t0 have happened is that the most
northerly boundary of the reserve was on a point in the bay which White mistook
for Motukowhai (or Matukowhai in the petition) and which was where Smyth’s
boundary ended. In fact, White came later to consider that Motukowhai was the
next point down, and so he proposed to reduce the reserve accordingly, by what
turned out to be nearly 66 acres (27 ha).

Maori protested as a result, but what the petition was effectively saying was
that Smyth’s land was no longer Smyth’s. The petitioners describe Smyth’s
boundary, but, since Smyth had left the district, to them the contract was at an
end and the Jand had reverted to source. White therefore had no right to reduce
the Taemaro reserve and to take the remainder for the Government, as the
petition was contending.

We do not know the outcome of the petition in 1862. We know only that in
1863 the surveyor surveved the full Taemaro reserve, and that subsequently
someone annotated the survey plan, cutting off 65 acres 3 roods 27 perches (27
ha) as ‘withdrawn from the Natives and reverted to the Crown’, thus giving full
effect to the Government’s rights, as White saw them, by virtue of the presumed
assignment from Smyth.

We consider Maori interests were never properly extinguished by the
Mangonui transaction of 1863.

In our view, the Mangonui ‘purchase’ typifies the resident magistrate’s
incomprehension of, or disregard for, both the Maori ethic and English legal
processes and conveyancing forms. The result was considerable confusion.
White was not a lawyer, despite his resident magistrate’s title, nor was he a
competent surveyor, despite his adoption of that calling from when he worked
for the New Zealand Company. It is further apparent to us that, in any event, he
had no legal authority to be conducting the Whakapaku and Mangonui
transactions, as he was not authorised to serve as a land purchase commissioner.
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CHAPTER 8

THE GOVERNMENT TRANSACTIONS TO
1865: WESTERN AND NORTHERN
DISTRICTS

The next step, and one which is now in successful progress, is to acquire large tracts of
iand by purchase from the Natives, out of which blocks, varying in extent from 100 to 2,000
acres, should be reconveyed under Crown grants to the principal Chiefs upon the
extinction of the tribal title, such blocks consisting not only of cultivable but also of forest
land, in order to secure to them a continued revenue . . .

Governor Gore Browne, land acquisition policy for the Far North, 1857

We have also for several years been leading the Natives to acquiesce in the desirability of
ceding their lands 1o the government. There are many large districts which we are in actual
negotiation for, and in the course of a few years confidently look forward to the total
extinction of Native title.

Resident Magistrate White to the Native Minister, 1861

8.1 CHAPTER OUTLINE

This chapter continues the account of the re-allocation of the Muriwhenua land,
looking now at the western and northern districts. It is helpful to be reminded, at
the outset, of the official programme. The aim was to acquire everything and
hand back part, but under a new tenure arrangement so that Maori and Pakeha
would be on the same footing. This is evident in the quotation above, from
Governor Gore Browne, and gives a more precise meaning to the resident
magistrate’s programme to extinguish native title.

But what areas were reserved? This chapter concludes with an assessment of
the transactions in English legal terms, considering the adequacy of the purchase
price and the like. The main concern, the adequacy of reserves, is left until after
the following chapter, where the final result is made known,
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8.2 WESTERN DIvisION

8.2.1x Bell’s operations

In the western division, from Ahipara to Mangatete and centering on Kaitaia, the
Government’s buying programme had again to await the resolution of
outstanding pre-Treaty matters. Although the scrip issue did not arise, Resident
Magistrate White still found a role for himself in assisting Land Claims
Commissioner Bell to define and adjust the previous grants and surplus, and in
arranging for purchases to follow. As no Maori issues arose, in Bell’s view, the
cases were heard at Mangonui. He did not travel to Kaitaia, as Godfrey had done.
Maori attended nevertheless, possibly at the instigation of the missionary Joseph
Matthews, in whose company they came.

Maori appear to have attended to support Matthews and James Berghan, and
to protect their own use rights through continued joint occupation, or otherwise
t0 have part of the land kept for them as a reserve. Beil did not record their
concerns, however, only that matters were discussed or explained. Some
particular reserve proposals are now referred to.

8.2.2 OQkiore reserve

On our reading of the circumstances, Maori were entitied to the greater part of
the Okiore block. It was more than 8000 acres (3238 ha)}, but Ford had stated it
was held in the same way as Oruru, from which he may be taken to have meant
the greater part was for Maori according to such allocations as Panakareao might
make. It is consistent with that view that Ford claimed 2000 acres (8og ha} only.
Godfrey assessed his entitlement at 1357 acres (549 ha).

Some 19 vears after the original transaction, the matter was reviewed by Bell.
Ford had left the district and Panakareao was dead. The local Maori may have
known little of the initial arrangement. In any event, the Government assumed
that all the land in the original transaction not taken by Ford was its, and Maori
appear to have thought the most they might be entitled to was a reserve on the
west coast,

We have 1o idea of the debate. Bell recorded no evidence and kept no minutes
of the discussions. It appears, however, that, by reference to the description of
boundaries in the deed, Bell asserted the Government’s right to the total area. He
recorded no reasons but simpiy the resuit: Ford’s entitlement was increased to
2627 acres (1063 ha), nothing passed to Maori, and 5653 acres (2288 ha) was
Government surplus.

8.2.3 Awanui reserves

A similar situation applied to Henry Southee’s land at Awanui, in that both
Panakareao and Southee were dead (the latter dying in 1854). It will be recalled
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that numerous Maori had been living on this large block of 13,685 acres (5538
ha). Dieffenbach had noted about 300 occupying part near the Awanui River in
1840, and there may have been more elsewhere. Cordial relationships were
enjoyed with Henry Southee, who had married Eliza Ati, the daughter of Ruanui,
a prominent local rangatira.

Southee fell into debt, with the result that most of his land passed to others,
and eventually to William Maxwell. We suspect that part of Southee’s problem
may have been his willingness to accede to Maor: expectations of continuing
tribute. He wrote briefly to the Govemor about his ¢laim, and the amount he had
paid, but protested that the Government was unaware of the nature of a Maori
gift, implying that continuing tribute had to follow.

Maxwell, who possibly knew the cause of Southee’s problem, took a severe
line with Maori from the start. To Maori thinking, the relationship with Southee
was personal and lands could not pass from his line without their agreement.
Maxwell did not recognise any continuing Maori interest, however. There is
evidence of some tension, with Maori presuming to occupy part of the land as
before, and to run stock or take gum from the balance, and with Maxwell
regularly complaining.

Before Bell, there was no guestion that the group living in a village on part of
the land, at Waimanoni, should have that part reserved for them. Once more,
however, Maori claimed land along the west coast, next to the reserve sought
from out of Okiore, presumably 0 make one continuous block. The whole was
to stand in the name of Puhipi, a further rangatira of the district. Again, Bell did
not record what was said or how he came to his decision. He awaided 4198 acres
(1690 ha) for Maxwell, 500 acres (202 ha) for Southee’s estate, 400 acres (162
ha} for the surveyor, 200 acres (81 ha) for the Waimanoni Maori group, another
200 acres for Maori to the west to stand in the name of Puhipi, and 8360 acres
{3383 ha) for the Government.

Somehow, the second Maori reserve was never created. Maon appear to have
complained that it was not large enough for the stock of all affected, but Bell
noted there was a considerable atea of Government surplus which Maori could
use for their cattie until the Govermnment, or seitlers, had need for it. Bell then
recorded that Maori should apply to the resident magistrate to settle the location
of the 200 acres, and after that nothing happened. Bell simply wrote that, as he
had heard nothing from White, he presumed no provision was sought.

Much later, Puhipi’s son complained that the reserve had never been defined.
Crown historians investigated the matter and thought that, when the complaint
was made, the file was not adeguately examined. Had this been done, in their
view, it would have been apparent that the reserve was promised and should have
been gazetted.”

It struck us as extraordinarily severe that the reserves for Maori were given so
sparingly. Dr Rigby’s explanation seems plausible: that Maori had continued in

1. See D> Armstrong and B Stirling, "Surplus Lands: Policy and Practice, 1840-1950" {doc 52),p 8
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occupation of large areas, that they appeared to assume that any land not
occupied by settlers was free for them to use, and that, in recovering that land,
the Government could allow no latitude to Maori which might be seen as
confirming their beliefs. Accordingly, reserves were given ex gratia, without
recognition of a right, and they were also of limited extent. Professor Oliver
expanded on that view. Relying on contemporary opinion of Commissioner Bell,
he considered the commissioner was motivated to prove his worth to the
Government, and his suitability for other appointments, by recovering for the
Government all he could. Certain of his operations in Taranaki point to the same
conclusion.

8.2.4 Tangonge reserve

One of the blocks where shared use appears to have continued, although there
was no joint-occupancy clause in the deed, was the Otararau block of the
Reverend Joseph Matthews. According to Maori, Matthews promised that an
area at the south of that block, adjoining Lake Tangonge, would be reserved for
Maori, title to be taken in the name of Puhipi Te Ripi. It is alleged that, to this
end, 685 acres (277 ha) were surveyed as the Tangonge block. On its part, the
Government has consistently claimed that area as surplus to that part of Otararau
block to which Matthews was entitled in terms of the land claims legislation. For
reasons given later, we consider the land was surplus to the Otararau block, but
there is a reasonable inference that this land was promised for Maori.

The Otararau block is shown on figure 49 with the disputed Tangonge block
on the southern boundary. It appears that, while the elevated parts of Otararau to
the north of the swamp were preferred for European pastoral and horticultural
farming, Maori tended to aggregate at the edges of the Tangonge wetland, which
was by far the greater resource for food and materials. It was valued for its fish
and fowl, raupo and flax. The sharply rising ground on the eastern or Pukemiro
end of the Tangone block was especially preferred, as it adjoined and overlooked
the swamp grounds.

Because in the course of the hearing there were doubts as to where the
Otararau boundaries were, and whether the 685 acres, or any other area that
Maori may have been claiming, were part of the Otararau block, it is necessary
to state at the outset that, after careful examination of the early sketch and survey
plans, we are satisfied that the area Maori claimed was indeed the 685 acres,
being the land between Pukemiro and the lake, and that this was part of Otararau.
The Otararau deed of 20 July 1835 purported to convey 1000 acres bounded on
the north-west by the Kaitaia or Awanui River, ‘until you come to Tangonge’,
from thence to Wai o Rukutanga ("Waiarukutanga’ on the plan} and on the east
by ‘the mussionaries’ land’, that is, the Kaitaia mission block. That area
encompasses both ‘Otararau’ and “Tangonge block’ as shown in figure 4. We
note, in this respect, that the deed gave Otararau as 1000 acres (405 ha) only, that
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the area marked Otararau on figure 4¢ is 1170 acres (473 ha) alone, and that the
area marked ‘“Tangonge block’ is 685 acres (2777 ha), making 1855 acres (751 ha)
in all. This may suggest that Tangonge block was not part of Otararau, but we are
satisfied that, notwithstanding the assessed acreage in the deed, the deed
boundaries circumscribed the entire area.

The background appears to be as follows:

o When the matter was before Commissioner Godfrey, no survey was done,
and Godfrey simply calculated that Matthews was entitled to a certain
acreage within an approximate area.

o Fifteen years later, in 1848, the matter was before Comrmissioner Bell. After
certain survey and other allowances were added, Matthews’ entitlement in
Otararau was 840 acres {340 ha) . However, by transferring 330 acres (134
ha} from land to which Matthews was entitled elsewhere, at Aurere {and
thus enlarging the Government’s surplus there), Matthews was able to take
1170 acres (473 ha). Accordingly, he surveyed out that amount.

» In writing to Bell, however, Matthews noted that at his request 685 acres
(277 ha) had been ‘cut off from the [Otararauj land’, as he put it. Matthews
did not say why he had it cut off, but Bell assumed that this was the balance
of the land, or the surplus. The intitulement on the surveyor’s map
supported that assumption, the whole area of 1855 acres (751 ha) being
given as the Otararau block (or ‘Summerville’, as Matthews had decided it
should be named).

o It was not an assumption that could be made, however. There is evidence
that Matthews supported the Maori contention that this land was cut out to
be reserved for them.

Nothing happened on the ground to cause Maori to think this land had ceased
to be theirs, until 18g0. It turned out that Tangonge block was zoned as part of
the Tangonge kauri gum reserve, that it was used for gum extraction, and that in
1890 Timoti Te Ripi, obviously considering the land was Maori land, demanded
royalties for gum extracted from it. When told the land was the Government’s,
however, in 1893 he and 23 others petitioned Parliament. Matthews joined the
petition. A hearing was not granted, however, and Matthews, who must have
been the principal witness, died soon after, in 18g5.

How could Matthews have supported that petition if the land was so clearly
surplus? The answer appears to us to be as follows. It is known that at all times
prior to 1843, when Commissioner Godfrey sat, Matthews was close to
Panakareao. Both he and Panakareao knew of the Government’s intention to give
part only of the land to the Europeans and to take the surplus. It is obvious,
further, that they knew the transactions would require Maori affirmation to have
effect. And that was the main point. When Godfrey attended at Kaitaia in 1843,
he was addressed at the outset by Panakareao, who made his position most plain
that the whole of the transactions in western Muriwhenua were approved by him,
but on the basis that the surplus was retained by Maori.
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Matthews was there. He heard that word, and since no land would pass except
to the extent that the transactions were affirmed, both he and Panakareao had
good cause to consider that the surplus was to be cut out and reserved for Maori.
Accordingly, Maori continued to live on the land and Matthews saw them as
entitled to it. He had cut it out for them. He signed the petition.

We consider the Maori view must prevail, for these reasons:

» It was never part of the contract as affirmed that the surplus was to pass to

the Government.

¢ This area was clearly important for Maori, for the reasons given, and should
have been reserved for them. It appears they continued to reside there, on
the elevated lands of the Pukemiro siopes.

e The Government should not have the benefit of its own Ilapses.
Commissioner Bell ought properly to have inquired into the matter, to have
obtained evidence from Maori of their position when the plans were
submitted to them, and to have recorded their evidence. He rarely did so in
any case, and did not do so in this one.

« In addition, the matter might also have been resolved in the petition, had it
been dealt with while Matthews was still alive, but the Government did not
refer the petition for inquiry or arrange for Matthews’ statement to be taken.

o It is true that Bell recorded no Maori objection at the time, but why should
there have been any? If the plan showed a severance on the southern
boundary, and if Maori considered that area was prornised to them, it would
be natural for them to assume that the plan had been arranged in fulfilment
of that promise.

Four petitions followed that of 189g3. Crown historians challenged them on the
grounds that Maori gave the wrong areas. In one petition the area was given as
1024 acres, in another as 200 to 300 acres, leading Crown historians to contend
that they may have been referring to another area. The misunderstanding about
acreage 18 not surprising, however, for Maori had no access to the necessary
maps and documents. The area of 1024 acres was simply the area gazetted as the
Tangonge gum reserve, of which the disputed area had formed part, and 200 to
300 acres was obviously no more than that which Matthews had guessed at,
when they spoke to him about the petition. The petitioners were clear, however,
that the land in question was to the immediate south of the line from Pukemiro to
the lake, and that was all which was needed by way of identification.

In response to the further petitions, in 1906 (well after Matthews’ death) the
matter was referred to an inguiry. The Houston commission recommended the
return of the land, but largely on humanitarian grounds. On visiting the area in
1906, the commission found that Maori were still living on the land. Resident
Magistrate Houston, who was a local parliamentary representative and a gum
trader who knew Maori well, described these people as otherwise landless, and
urged that the Government make this land available to them.
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Despite the plight of the Maori affected, the Government prevaricated and
then referred the matter to two further commissions of inquiry, in 1924 (Judge
MacCormick) and 1627 (Justice Sim). The matter was dealt with in the context
of the surplus land issue generally, however, and, with the Sim Commission, in
association with a raft of simnilar surplus land petitions. Neither inquiry was privy
to the evidence subsequently found, that the Kaitaia transactions had been
affirmed by Maori on the condition that the surplus returned to the Maori people.

These inquiries did not resolve the occupation of the land. By the 1960s large
parts of the area had been given out on licences by the Government for
sawmilling; this made local living uncomfortable, but seven Maori families still
clung to their homes, without titles, on the perimeter. There are reports that the
families were large but the homes well cared for. Witnesses described with anger
how those seven families, with young children, were finally forced from their
homes, landless and with nowhere else to go, more than a century after the
Europeans had been so well provided for. The Government finally won the
Tangonge block, and with it the undying bitterness of the local Maori people.

8.2.5 Ohinu, Kaiawe, and Ahipara transactions

The Government purchases were effected almost immediately after Bell’s
awards in 1859, suggesting they may have been arranged during his inquiries.
White and Kemp completed three purchases: Ohinu, Kaiawe, and Ahipara.
There are few particulars about them but, as shown in figures 37 and 50, the
effect was to seeure almost the whole of the remaining part of the Ahipara~
Kaitaia—~Awanui flats and the bordering hills. Maori were left with small areas at
Ahipara and Pukepoto and the steeper lands in more rugged country south of
Kaitaia. As figure 50 shows, those remaining lands, which were mainly in the
south-east, were acquired by the Government in intensive purchase programmes
in the 1870s to 1890s.

The Government acquired Ohinu of 27703 acres (1094 ha) for £100, Kaiawe of
1375 acres (56 ha) for £58 and ‘Ahipara, containing 9,470 acres (38313 ha) of the
finest land’? from 19 Maori for £800. Added to the Ahipara block later was
certain ‘forest land’, the Kokohuia block, in an acquisition from eight Maori in
1861, for £50.

The only reserves were some very small ones from the Ahipara purchase.
Maori negotiated to exclude a coastal strip from the Ahipara block, just as they
had sought a similar strip in the reviews of the Okiore and Awanui old land
claims, but most of the Ahtpara coastal strip was sold in 1877. It is not clear to us
why Maori were so concerned at this time to keep the coastal areas, which were
largely in extensive sandhills, although it may have been to keep their interest in
Te Oneroa a Tohe, Ninety Mile Beach.

2.  Kemp to McLean, 12 September 1850, no 80, AFHR, 1861, c-1,p 38

262



TRANSACTIONS: WESTERN AND NORTHERN DISTRICTS

ENUIYMLINA] WI2)som .mcomuuuw:m.ﬁ- JUAWILIDADD) 108 Q..:..m_um

Wi

ae K
N 7
s/t VYNVYHMOHO W o(g—,u
; + ON e Ea_.omw__._m N
4 INHYHVL e VILVNVIVONYHM

026172 ¥ NH 31 IHvdidvd

VNdVIHNL "
681
el 5T - 9\
IVLIVA 7
sniding, Y
N .
asadepy
SN
By
| NHYXO
Ny L
amasay , BOJIBAN
[AA:] OAIIEN b
HLHON ojodayng
VIVLIVMH \
SABMPEO} ——

02610 pueuoep N
saseysng ajeald _ ey
£E61 Unoy pueT salen Ag O

paulep se abuobuey axe

JUBID SND V EEjEy

SMBUNBNT
5.9 D10 e Gogl s8ljE SBSEUDING UMOID
. - Ml 8¢€ 0710 G9g| 0I0j8q S8SBYING UMOID)
f_””__.___::uzm.\\ O sjuern 970
w\ S0L 9710 | PP m
. Aayond'm S,pio4 0] OLOLLIEA
v£.010 ;snjding, 10 _

F Inuemy oj

263




No change on the
ground

8.2.6 MURIWHENUA LAND REPORT

The extent to which Maori saw these transactions as sales in the same way as
the Government did, or could picture the future as Europeans could, remains
doubtful, for again there was not the reality of a sale on the ground. As in all
other cases except Oruru and part of Mangonui, where occupation was taken in
advance, there was no immediate surrender or taking of possession. Maori kept
areas for cropping. Cattle were still running on what the Government saw as its
land. Access to traditional food resource areas, the lakes, rivers, and seas, was the
same as it had always been. Throughout the 1850s the only settlers on the land
were Southee, Matthews, and Puckey and some workers at the Kaitaia mission.
Davis and Ford had both left. In other words, the European presence was
insignificant, and the Maori desire was still for more Europeans to come.

8.2.6 European settlement

Some did come in the 1860s, however, following the definition of the
Government’s surplus land and the purchases described. There was a minor land
boom when those lands were opened for settlement, but it did not last and much
of the Government land was not occupied until the 18gos or later.

One new settler on the Ahipara block, R Pickmere, described the mission
settlement in 1860:

Inland, on the road to Mangonui, is Kaitaia, for thirty years a missionary
settlement, at which reside Rev Joseph Matthews and Mr Puckey. They both have
large families. Mr Puckey is what they call a lay catechist. He has two very good
looking daughters, two sons grown up, besides two smaller children. Both his sons
have large farms or sheep runs. Mr Matthews is an exceedingly nice man, pious
without affectation, mild in his manners, kind, thoughtful, considerate and wise.
He has two grown-up sons, one daughter about seventeen, and two younger boys
and a girl. The improvements in this place were chiefly done many years ago by
the natives. They have fine orchards, full of excellent apple trees, chiefly American
varieties, fine pasture fields etc. About their homes are beautiful flowers, shrubs,
Australian bluegums, etc. Mr Matthews’ eldest son Richard has a fine sheep and
cattle run, and the second, Herbert, is just going to locate on his, at Aurere river,
about six miles from Mangonui . . .

There live besides in Kaitaia a shoe and saddle maker, a blacksmith, several
sawyers and a storekeeper. . . .2

He also described progress on the settlement of the Ahipara block:

I could scarcely give you an idea of the way in which this country is progressing.
... The whole almost of this block, Ahipara, is taken up by land orders and cash
purchasers at ten shillings per acre. Many parties still keep coming to examine
what is left of it. You must understand that such blocks are only to be found here
and there, consequently they are taken up very briskly. There is at the present time

3-8 Cand L J Matthews, Marthews of Kaitaia: The Story of Joseph Matthews and The Kaitaia Mission,
Dunedin, Reed, 1040, pp 205-206
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a large number of emigrants trying to find land suitable for them on various
Government blocks open to their choice for their land orders, and they find great
difficulty in suiting themselves, as many of the biocks are very remote from town,
some too hilly, poor land etc. A large party, about a hundred people are coming to
locate on the Awanui River, three or four miles below Kaitaia . . .

The natives are all peaceable up here in the north, and have always steadily been
so for a great number of years. They are of great assistance to the Europeans in
many ways; indeed at the first attempts at settling we should feel the want of them
very much. The missionaries have a guiet but steady influence over them.#

8.2.7 Lake Tangonge

Maori could not see, however, what the settlers could foretell. It could not have
been apparent to them that Lake Tangonge, for example, their largest food
resource, might be threatened. Pickmere also wrote:

There is still a quantity of land for sale on this block, at the upset price of ten
shillings [per acre] principally marsh. The Rev Duffus and Captain Butler both
bought hugely. Captain Harrison and others bought large tracts of marsh. A quarter
of a mile only separates it from Awanui River, and as soon as the marsh is all
bought, and they agree as to the expense, the marsh will be drained by a cutting
connecting with the river. . . . The Lake Tangonge, which holds the surplus waters
of the marsh, has thousands of black ducks, and the eels caught in it are about three
to five feet long, and range up to 6olbs weight.’

We understand it was not unusual to speculate in wetlands at this time, which
could be more cheaply bought, in anticipation of assistance. The national
injunction was to clear forests and drain swamps and the Government appeared
willing to subsidise the latter.

8.3 NORTHERN PENINSULA

The sequential review of the transactions by districts —~ central, eastern, western,
and now the north — may suggest that the transactions proceeded in that order.
They did not. While the main focus was initially on the centre, there were
negotiations at other places at the same time. The largest transactions were in the
north, and were actually the first of the Government purchases entirely free from
tidying up old pre-Treaty matters. These transactions, for the Muriwhenua South
and Wharemaru blocks, involved 100,440 acres (40,678 ha) and were completed
in 1858. They will be described shortly.

As in all other districts, Resident Magistrate White went ahead of Land Claims
Commssioner Bell to secure the Maori word to large sales. These could not be

4. Ibid, p 208
5. Ibid, pp 205~206
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sealed before Bell’s boundary determinations were made, but they needed to be
settled soon after and before the influx of settlers which secure titles were
expected to bring. In that way Maori would not be selling small parcels at a time
for increasingly higher returns, or would not be holding onto their land once its
value to Europeans was evident.

8.3.1 Kaimaumau

In the northern peninsula White envisaged a township at Kaimaumau on
Rangaunu Harbour (see fig 51). In fact this township never deveioped, as the
harbour was too shallow, but White’s first concern was to secure that area and
clear off the only old land claim there, by William Potter. The Land Claims
Ordinance gave an authority to decline grants in order to protect town sites and
William Mackay, who had purchased Potter’s entitlement, was persuaded to take
scrip. The township did not proceed and the land was included with other
Government property when White and District Land Purchase Commissioner
Kemp acquired the whole surrounding block, Wharemaru, of 13,555 acres (5486
ha).

8.3.2 Ruatorara

Even while the Wharemaru purchase was proceeding, White and Kemp were
negotiating for the much larger Muriwhenua South block. It encompassed so
many Maori localities that there was no single Maori name for it, and a name had
to be devised. The transaction could not be completed, however, without clearing
off the unusual Stephenson claim to Ruatorara, the ‘shipland’, as it was
described.

In October 1842, when George Stephenson’s schooner Eclipse ran aground at
Ahipara, its remnant cargo was taken by local Maori in accordance with the
Maori law that anything delivered by the sea, a stranded whale or even a boat in
distress, was Tangaroa’s gift to the people at the place of deposit. Stephenson
petitioned the Government and the Chief Protector of Aborigines, George
Clarke, was instructed to pursue compensation. Maori considered that they had
been more than fair in not keeping the washed-up crew as well. However, they
may have recalled the Ranginui incident, which still features in local oral
tradition, as described in chapter 2. So Panakareao, no doubt keen to maintain
good Government relations, offered a perfect and protected coastal strip, south of
Houhora Harbour, as amends. A deed of conveyance was produced to suit. There
is no record of whether Panakareao consulted those affected, either of Ahipara,
where the ship ran aground, or of Houhora, where Te Aupouri and Ngai Takoto
appear to have resided.

Although Stephenson submitted a claim for the land, Godfrey did not touch it,
as this was clearly not a pre-Treaty transaction. For his part, Stephenson had
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Figure 51: Land transactions, southern Aupouri Peninsula

never taken up the land and would have taken scrip. Maori, however, would not
proceed with the Muriwhenua South transaction unless the shipland was severed
first, as it is not ‘tika’ to walk away from agreements. Accordingly, the shipland
was surveyed, at the same time as the Muriwhenua South and Wharemaru
transactions, and Bell made an award even although no Maori attended to
support the claim. Stephenson was awarded 1000 acres (405 ha), since the
evidence was that that quantum had been agreed to, and this was to be taken from
between two points along the coast. For reasons that we have not been able to
fathom, however, the Government surveyed out 2482 acres (1004 ha) and took
the balance of 1482 acres (600 ha) as though it were surplus (see fig 49). We
have not been able to find any basis for the Government’s right to that area.
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8.3.3 Muriwhenua South and Wharemaru blocks

Although oral tradition has it that the sale of Muriwhenua South and Wharemaru
arose from a gquatrel between Paraone Ngaruhe and Wiremu Te Mahia over a
whaling incident, there are insufficient particulars to link this to the European
written account of the purchase. The significance of the traditional account was
not apparent to us, unless a whakahe was involved — that is, where one person
retaliates for a personal injury by causing a loss to everyone.

Kemp and White first explored the blocks with a view to acquisition early in
1857. On 10 June 1857, Kemp suggested that Muriwhenua South might be about
24,000 acres (10,117 ha) and Wharemaru about 3000 acres (1214 ha).® About the
same time, he wrote in a private letter to McLean that the area could not be far
short of 40,000 acres (16,188 ha), but that he had given it as 30,000 acres as ‘it
i$ better to be under rather than above the mark’. On 7 December 1857, however,
he recorded the comect areas of 86,885 acres (35,162 ha) and 13,555 acres (5486
ha).” It is not known whether these figures were advised to Maori.

The record discloses only that the deeds for Muriwhepua South and
Wharemaru were both signed on 3 February 1848. The amounts patd were £1100
and £400 respectively. Notwithstanding that the lands were assumed to have
been about 28,000 acres (11,332 ha) at the commencement of the negotiations,
and notwithstanding that Kemp and White had since learnt that the true area was
nearly 100,000 acres {40,470 ha), no survey plans were appended to the deeds
and the deeds did not record the area. Based on the areas actually surveved, the
first block gave a return to Maori of threepence per acre and the second,
SEeVenpence per acre.

Crown counsel noted that, whatever the acreage, the area must have been
known to Maori. This seems sensible, for aithough there was later a boundary
dispute, affecting several hundred acres, it was smail in the overall scale, and
from the boundary descriptions the general expanse of country must have been
apparent.® It is not the Maori awareness that is in issue, however, but the
Government’s conduct: that, when it knew the area was much more than that
bargained for, the price remained the same.

The northern boundary of Muriwhenua South biock was described in the deed
as running from Wairahi on the eastern coast westwards to Otumoroki and from
there to ‘a well known rocky point’ on the westem coast named Te Arai. This
boundary was the subiject of a dispute in the 1890s, known as the “Wairahi’
claim, and eventually it was inquired into by the Native Land Court in 1933. It is
reviewed in the next chapter.

Excluded from Muriwhenua South were two areas: Houhora block of 7710
acres (3120 ha), and Te Rarawa ‘reserve’ of 100 acres (40 ha). Te Rarawa was

6. Kemp to McLean, 10 June 1857, no 35, ATHR, 1861, c-1,p 20

Kemp to McLean, 7 December 1857, no 42, AJHR, 1861, ¢-1,p 22

We are skeptical, however, of Kemp’s claim that in this and other cases the boundaries of the land were
watked with the Maori alienors. The boundaries of Muriwhenua South alone were over 100 kilometres.

Eadi
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never formally reserved and both were sold in 1866. It appears the smaller one
may have been transferred to settle a debt. There were no areas excluded from
Wharemaru.

8.3.4 Muriwhenua Peninsula

suplusortust?  1f Muriwhenua South was the largest alienation, Muriwhenua Peninsula gave
rise to the largest surplus issue, though in this case the Government abandoned
any right it may have had. Previous chapters have described how, following
Godfrey’s inquiry, Governor FitzRoy issued to the Reverend Richard Taylor and
his partners a grant or entitlement to 1706 acres (690 ha). Taylor surveyed out his
half-share, for 852 acres (345 ha), to which he presumed to add 12 acres for
roads, making 864 acres (350 ha). This he surveyed out as the Kapowairua block.
His partpers, Duffus and Lloyd, reached an arrangement with Resident
Magistrate White and took their share of 426 acres (1772 ha) each in Mangonui
East. It is not known whether Bell did anything to tidy the position, for the old
land claim file was lost some time last century. Later action would show,
however, that White assumed the surplus — some 64,000 acres {25,901 ha) — was
the Government’s, despite the fact that, under the original agreement as Taylor
understood it, the area was meant to be kept as a home for Maori people.
Attempted At the same time, Kemp and White attempted to acquire the lands to the south
acquisiions  and east outside the Taylor claim boundary. They were mainly interested in land
at Ohao, on the north head of Parengarenga Harbour, where low-grade coal
deposits had been found, but their efforts were resisted by the local people.
The Government’s surplus was never surveyed and defined, and no land
purchase was completed. The position remained unresolved in 1865, when the
Native Land Court was established to determine the title to Maori land. Matters
remained at a standstill until the court could consider this area in 1869. In the
interim, a number of people had taken up residence on the land. They
presumably belonged to Aupouri and Ngati Kuri, since both are associated with
the area, but an 1870 report referred only to Te Aupouri at North Cape. These
were divided into two hapu: Te Ringamaui of 250 people, and Ngati
Murikahakaha of 150. Ngati Kuri were apparently scattered as far as the Bay of
Islands and Hokianga, but 260 people were recorded as living in Muriwhenua, at
Herekino, Ahipara, and Motukahakaha though not at North Cape.® These
assessments, however, may reflect the influence of Resident Magistrate White,
who had some antipathy to Ngati Kunl from the time they had formed
Panakareao’s ‘police’ force.
Who owned the In 1869 representatives of the local Maori, whose tribal calling is not known
. mmr‘:’;t”:j to us, applied to the Native Land Court to determine their rights to the land in
Taylorontrustfor - Taylor’s original claim. They may have been assisted. An application for title
Maori? investigation required the completion of a surveyor’s scheme plan for the land

g.  "Return Giving the Names of the Tribes of the North Island’, AJHR, 1870, A-¥1.p 3
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concerned, and this necessitated some expenditure. Behind a Maori application
for title investigation at this time was usually a European purchaser for ali or part
of the land, who provided the necessary funds. In this case it was the trader
William Yates, who had already taken up residence. Later he and White enjoyed
a very cordial relationship, but initially, when the Maori application went to the
court, White was opposed. He wrote to the Native Minister that the Crown had a
claim on these lands and he sought the file so that the Government’s position
could be argued before the Native Land Court. He reported that Taylor's
intention to hold the land for Aupouri:

will, I fear, tell with the Court against the Government claim, and I am most
anxious to prevent an adverse decision by the Court . . .*°

The matter was referred to the Registrar-General of Lands, who advised:

The native title strictly speaking seems to have been extinguished over the land
described in Taylor’s purchase deed — with the exceptions and subject to the
occupation on sufferance [by Te Aupouri].*

On the back of this memorandum, G S Cooper of the Native Department wrote

a note dated 5§ September 1870 for Native Minister McLean, advising:

It seems that [Taylor] bought to prevent war, and with the intention of restoring
it to the original owners (Aupouri). Under these circumstances it is a question
whether it would not be advisable for the Crown to abandon its claim to the land in
favour of the original Maori owners.**

A legal opinion was sought from Attorney-General James Prendergast, who

responded on 16 December 1870

There is no doubt that the jurisdiction of the Native I.and Court is limited to
questions affecting land over which the native title has not been extinguished and
to questions affecting lands passed throngh the Court and to reserves.

Assuming the land has been purchased and the sale confirmed by the [Land
Claims] Commissioners, the native title is extinguished and the Court cannot
legally entertain the question. But I observe that Judge Maning [of the Native Land
Court] and Mr White suggest as a matter of policy that government should not
insist on the Crown’s possession in this case.’

IC.,

Ii.

I2.

13-

{see doc FI; doc I3, p 151)
Weliington (see doc 1, p 161)
Wellington (see doc F1, p 161}

Weilington {see doc ¥1, p 146)
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In response to a further query as to whether the Crown could legally abandon
its claim, Prendergast replied that the Government could do so by authorising an
agent to appear in the Native Land Court and state that the Crown made no claim
and by not providing any evidence of sale.

And that was done. The case had already been adjourned several times in the
Native Land Court but in the end Resident Magistrate White appeared and
withdrew the Govermnment’s opposition. The court then vested the land in various
persons, but only their names survive, on a title order. Particulars of why they
were chosen are not known, for not only did the old land claim file go missing at
this point, but the court’s minute book later went missing too.

In 1873, two years after the titles for the main Muriwhenua block were issued,
a deed was produced for the transfer of one part, 56,628 acres (22,917 ha), to
Samuel Yates and Stannus Jones, gum traders. There are grounds for thinking
that the transaction was arranged before the title was investigated. Yates had
been living on the land since the 1860s. As a gum trader and storekeeper, who
had married a local Maori, he offered what Panakareao had regularly promised:
that the installation of Pakeha on the land would provide long-term benefits. His
wife, Ngawini, would in fact link Yates to Aupouri, Te Rarawa and Ngati Kur.
Taylor bad made promises but had delivered no return. In 1843 he had accepted
a posting to the mission at Whanganui, where he had remained, revisiting the
North only once from 1841 to his death in 1873. In Maori law, therefore, there
were 1o longer any obligations. It must also have been apparent to local Maori
that the Govemment was claiming the surplus lands throughout Muriwhenua,
and there was no reason to think it would change its mind here. Yates, on the
other hand, offered security: he was a European, and would the Government be
prepared to take the land from him? He was also friendly with White and, further,
he had married into the local people. It appears to us that, to the Maori mind,
Yates must have presented a solution to the problem.

White took it upon himself to deliver the purchase money of £1050. He later
reported to Mclean, after distributing the money at Parengarenga:

This was a portion of the Rev Mr Taylor’s claim, which I some time ago
recommended the Govermment to give up to the natives. I feel assured that the
course adopted was the best: the Government could not have taken possession
without compensating the resident Natives. This would have led to much
excitement and discontent; whereas by the present course of allowing the Natives
to sell, the Government without trouble or expense, derive 2 revenue both directly
by fees and indirectly by the beneficial occupation of the land by Europeans.™

Having heard that the Muriwhenua block had been sold, Taylor wrote to Chief
Judge Fenton of the Native Land Court:

14. White to Mclean, 22 April 1873, no 2, AJHR, 1823, 6-1,p ¢
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My object in making that purchase was that the conquered tribe of the Aupouri
might return to their ancient homes. I therefore gave back to them the chief part of
the land at the North Cape conditionally receiving a document signed by the
Aupouri chiefs promising never to alienate any portion of it. If they have done so I
must appeal to you as the Judge of Native Lands whether Mr Stannus Jones
{Yates’s partner] can have a valid title to the land of which I was the original
purchaser without my sanction. [I)f the natives have broken their covenant with me
then I have returned to my original position as the first purchaser.™

We have no reason to doubt Taylor’s sincerity. In their own way, each of the
missionaries Taylor, Matthews, and Davis, and also Dr Ford, had sought to
reserve, set aside or protect substantial areas of land for Maori. But if the world
had ceased to be that of the Maori, it was also no longer the missionaries to
control, and each failed. Taylor died soon after this letter, in October 1873.

Meanwhile the 1860s had been marked by the arrival of Pakeha gum traders in
the north, and gum extraction had become the principal occupation of the local
people. Prior to the sale to Yates there had been nothing to suggest to Maori that
land sales could affect gum digging rights, for Maori had been allowed to dig on
land conveyed to the Government. It was not until after the transfer to Yates that
restrictions on gum digging were seen to apply on land that had been alienated,
but by then Maori were dependent on gum traders, who also operated as
storekeepers, and were caught in a cycle of indebtedness.

By the 1890s almost the whole of the Aupouri Peninsula had been alienated.
Maori land was limited to the district around Parengarenga Harbour, the remotest
point in Muriwhenua and, indeed, in the Nosth Island, and the Parengarenga
block itself was leased.

8.4 OvVERVIEW OF THE PARTICULAR TRANSACTIONS

Challenges to the Government purchases and the winding up of pre-Treaty
matters may be made on each of three tiers: on the particular facts; on the general
performance of fiduciary responsibilities; and on the adequacy of national
policies. Each is considered in turn.

8.4.1 On the particular facts

The record reveals numerous grounds for complaint, but some of the more
serious are these:
e The scrip lands in Mangonui township were never investigated or
purchased by the Government.
¢ Parts of Mangonui township were not directly and specifically purchased,
and parts that were treated as purchased may not have been acquired at all.

15. Tayiorto F D Fenton, 19 June 18773 {see docs 813, 12)
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When Oruru was claimed by purchase, the Government had already sold
parts to settlers and possession had been taken.

The Government’s right to 4414 acres (1786 ha) of Mangatete was not
established by the prescribed process of law, and it appears this area should
have been retained by Maori.

The Government’s right to 2600 acres (1077 ha) of Raramata was not
established either, and that area was clearly meant to0 be a Maori reserve.
Puheke was estimated at 6000 acres (2428 ha) and was found after the
transaction to be 16,000 acres (64775 ha).

The Government had provided for pre-Treaty purchases to be effectuated,
but had not provided for trust arrangements to be respected in order that
Maori might retain their lands.

Trust or guardianship arrangements appear to have been intended, through
the missionaries, for Oruru, Raramata, Mangatete, Okiore, Tangonge, and
65,000 acres (26,306 ha) of Muriwhenua North at Parengarenga. The trust
arrangements were not respected in those cases.

Whakapaku was estimated at 2688 acres {1088 ha) and after the transaction
was found to be 12,332 acres (4991 ha). At the turn of the century Maori did
not know this block had been sold. They complained in 1gor that
Europeans were cutting timber there.

The 1863 Mangonui purchase for some 22,000 acres (8903 ha) east of
Mangonui Harbour was so lacking for certainty on the face of the deed, and
5o lacking for mutuality on the underlying facts, that we consider it was
ineffective as a valid extinguishment of native title over the area concemed.

» Taemaro reserve was wrongly reduced by over 65 acres (26 ha).
» The basis for the Government’s right to 1482 acres (600 ha) of Ruatorara

has not been established and appears to us to have no proper foundation.
Muriwhenua South and Wharemaru were negotiated for on the basis that
they were about 30,000 acres (12,141 ha) when survey showed they were
over 100,440 acres (40,648 ha). Although the Government was obliged to
maintain a proper record of the documentation, it cannot establish that the
true area was made known before the deeds were executed.

The Government enabled and facilitated one European to acquire over
56,000 acres (22,663 ha) in Muriwhenua North and later more, leaving over
400 Maori on much less, when the original arrangement was to maintain the
whole area under a tribal trust, and when the Government’'s own claim ¢
the 56,000 acres as surpius land made the private alienation inevitable.

8.4.2 The protection of Maori interests

At this point we consider the Government’s management of the transactions as a
whole, in European terms, and the protection accorded Maori interests, having
regard to principles that were seen as important when the colony was founded.
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The duty to protect may be seen to have arisen from the uneven power
relationship that existed between the Government and Maori following the
Treaty of Waitangi. First, unlike Maori, the Government could foretell the
consequences of the land deeds once English authority was established in fact.
Secondly, the Government had a monopoly and thus a control on the alienation
of Maori land. The right of pre-emption in the second atticle of the Treaty of
Waitangi had been legislated for in the Native Land Purchase Ordinance 1846,
which prohibited the sale, lease, or licence of Maori land except through a Crown
agent. In practice, no leases were arranged, although a lease was probably the
form of alienation that was most natural for Maori. The primary issue here, then,
is not the intentions of Maori in alienating, but the integrity of the Government
in buying.

To make that assessment we consider below the adequacy of title and
representation for effective alienations to have been made, the adequacy of
boundary and other descriptions in the deeds, the adequacy of the purchase price
and the sufficiency of reserves. While these things were not necessarily
important to Maori at the time, or were not seen as important for reasons
apparent today, they became important once the Europeans’ way of working was
known. At this point, however, we note the absence of protective mechanisms
generally. The office of Protector of Aborigines had been abolished as early as
1845, and although there had been some problems with that office, nothing
similar was put in its place. The need for protective measures was even greater,
as the Government was buying land at a massive rate and scale, and there was no
shortage of reminders from the Colonial Office that the Govemment had this
responsibility. None the less, there were no arrangements for an independent
audit or judicial examination of the Government’s purchases. Nor would the
general courts intervene in Government purchases at this time, as they were seen
as acts of State.

In 1840, a significant rationale for reserving to the Government the exclusive
purchase of Maori land was to protect Maori from rapacious private land-buyers
who would rapidly deprive the hapu of their patrimony. By 1860 the question
had become: who would protect Maori from the Government, which was doing
the same thing?

(x) The adequacy of title and representation

As Dr Rigby pointed out, the Govemment purported to extinguish Maori land
rights without knowing what those rights were."® It could not have been satisfied
that all Maori interests were properly represented in a transaction if no proper
inguiry had been made. The Government was aware of the problem. In 1856 a
board of inquiry under C W Ligar confirmed that Maori land interests were more
complex than had previously been thought. There were doubts whether all Maori

16. B Rigby, ‘A Question of Extinguishment: Crown Purchases in Muriwhenua, 1850-1865", 14 April
1992 {doc Fy}
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interests could be adequately extinguished in any sale. Partly to overcome this
problem, by 1862 legislation was in place for lands to be surveyed into blocks
and apportioned to Maori in shares. Although the tribal nature of Maori land
ownership was known, the Government did not propose the alternative: that the
land might be vested in some corporate body representing the hapu.

We consider the 1862 legislation, and that which replaced it in 1865, was
defective in failing to accommodate tribes, but none the less they show the
perception of the time, that reforms were needed for sales to be made. It was
known especially that Maori land ownership was too uncertain for the purposes
of land sales, to the extent that in Taranaki the ownership dispute was seen as the
cause of war.'? The 1862 legislation followed as a result. Qur first point is that,
in Muriwhenua, purchases went ahead under the old system, before reforms were
made and though the uncertain title position was known.

We do not say, however, that this tenure reform was the appropriate solution.
We accept that the Maori system was philosophically antagonistic to a land sale
and that it had no title system for that purpose, so that it was called upon to do
something it could not do. The answer, however, was not to change the local
system, but adapt to it. Maori were willing to give land provided their own
interests were safeguarded, so that what was needed was not a land sale but a
settlement plan. As we see it, land sales were really to satisfy European
idiosyncrasies, and were irrelevant, to Maori, to the larger goal.

Crown counsel contended there were few subsequent protests that the wrong
people sold. We do not consider the number of protests to be much help in this
instance. Prior to the Government purchases, Te Aupouri had complained that
Panakareao had no anthority to make an arrangement with the Reverend Richard
Taylor for their area. There had always been title problems over Oruru,
Mangonui, and the east. There were complaints from groups outside
Muriwhenua that their interests had not been respected. There could very weil
have been many more complaints, were it not for the fact that there was some
history to show that, generally, such complaints were not seriously inquired into.

(2) The adequacy of boundaries and descriptions
Were the Government required to register its conveyances, and to have those
conveyances meet the standards of a reasonable registry system, we doubt that
many of the Muriwhenua deeds would have passed muster. The resident
magistrate’s deeds were defective at Whakapaku, Mangonui, and Mangonuil
township. In the 1854 Oruru transaction, the resident magistrate had anticipated
that land might pass by the mere production of a receipt for purchase monies, and
both White and Kemp relied upon a simple form of receipt, again, at Ohinu and
Kaiawe in September 1859.

The more regular problems in other cases were the lack of a survey plan, and
the failure to specify acreages in the documents or miscalculation of the areas

17. See Waitangi Tribunal, The Taranaki Report: Kaupapa Tuatahi, Wellington, GP Publications, 1996
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involved. Uncertain boundary descriptions also led to later disputes (as with
Mangatete, Mangonui, Oruru, and Muriwhenua South), as did the vague
references to reserves or the failure to mention them at all. The whole process
was casual and second-rate.

It is tempting to assume that the dearth of qualified surveyors and the
rudimentary land registry system at this time meant that survey and greater
specificity in conveyancing were impracticable. We do not agree. Both the
Government and the New Zealand Company entered into the colonisation of
New Zealand knowing the primary need to survey land and control land titles if
matters were not to get out of hand — earlier colonisation operations had shown
that. Both the Government and the company brought in many surveyors as early
as 1840. Specific instructions requiring the survey of Crown and Maori land
were issued by Lord Russell to Governor Hobson on § December 1840 and 28
January 1841. To put the position beyond doubt, survey was made a pre-requisite
to the release of a Crown grant by a proclamation on 27 September 1842. Survey
requirements were relaxed by Governor FitzRoy for a period in 1844, but
thereafter the dangers of proceeding without survey became all too apparent. A
special commission had to be established under Bell to resolve the problem, and
from 1856 surveys were undertaken of all the land claims in Muriwhenua where
grants were proposed.

We therefore see no reason why survey plans could not have been completed
for the transactions before deeds of conveyance were finally signed. Indeed,
most of the Government purchases came after strict survey requirements had
been imposed on private persons. Moreover, since surveys were done soon after
the deeds were signed, it seems they could equally have been done beforehand.
Even Maori had to comply with a higher standard than the Government adopted.
From 1862 they were required to survey their lands before they could apply for
a title. Yet it appears that survey plans were not available to Maon at the time of
the execution of documents in many cases, including Mangonui, Oruru, Puheke,
Muriwhenua South and Wharemaru. In the latter two cases, it appears the survey
was done but not attached to the deeds. It may be speculated that they were not
attached to those deeds because Ruatorara, the shipland block, was included in
the same survey, and the plan disclosed that the Government was taking surplus
when clearly it bad no right to.

Why, then, did the Government accept a lesser standard for itself? In part, the
reason was probably structural. The Government was never bound to prove its
acquisitions of Maori Iand. It was not required to register a conveyance. Native
title was simply extinguished by a Government declaration that it had been
purchased. Nor did the Government’s acquisition have to be scrutinised by an
independent judicial agency. The system enabled Government agents to take
unacceptable liberties where Maori lands were concerned.

We would make special mention, too, of the lack of adequate recording. It is
impossible to tell today what sketch plans, if any, were before Maori when the
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deeds were executed. There are undated plans, missing plans and plans that are
held with deeds that were completed after the deed was signed. The simple
expedient was not followed of having such plans before Maori at the time, signed
and dated at the same time as the deed, and then held with it. Nor were surveyors’
field notes kept which may have recorded any Maori objections.

(3) The adequacy of the purchase price

The sufficiency of the price was not such an issue for Maorni at the time, as
discussed in section 5.6, for, though as high an earnest as possible may have been
sought, the transaction was not seen as the end of all matters. The question of the
price was raised later, when it was apparent that Europeans were working to
another system. Issues of adequacy were then entertained by the Government,
for, although in English law an inadequate purcbase price did not in itself
invalidate a contract, it was by then assumed that a fair price should be paid in
dealings with indigenous peoples.

It appears to us, however, that that was not so initially. In the beginning the
policy was that colonisation would be funded from the on-sale of Maori land, by
buying cheap and selling well, and no injustice to Maon: would follow, since they
would benefit more in time, and from the increase in value to their remaining
land, as Lord Normanby had said. Accordingly, in the foundation years of the
colony, the first 25 years to 1865, the adequacy of the purchase price is not so
important as the arrangements to ensure that Maori were in fact recompensed by
additional benefits in the longer term. What lands were reserved for them, and to
what extent were they assisted to develop them?

For the moment, however, looking at the matter purely in terms of the prices
paid, this far removed in time, it is difficult to say what a fair price might have
been — especially since, in Muriwhenua, immediate on-sales to settlers were
infrequent. It is telling, however, that the fairness of the price to Maorl was not
something market forces could settle. The Government had a monopoly.
Moreover, the Government was buying rapidly to acquire large areas before
settlers came, and before an influx of settlers pushed up prices to show what the
land might really be worth.

Moreover, the Government was judge in its own cause as to how that
monopoly might be exercised. The Chief Land Purchase Commissioner simply
set the Government’s maximum figure, usually at 8o percent or more below the
on-sale price to settlers. In addition, district land purchase commissioners were
encouraged to negotiate for less where they could. Resident Magistrate White,
who was not authorised to act as a purchase commissioner but assumed the role
nevertheless, was successful in achieving the lowest price: fourpence per acre for
Whakapaku and threepence per acre for Muriwhenua South. District Land
Purchase Commissioner Kemp was unable to match his South Island
achievement of three-hundredths of a penny per acre, but he did obtain
Wharemaru for sevenpence per acre and Puheke for fourpence per acre.
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In 1858 Governor Gore Browne declared a national average price of 1s 6d per
acre for Maori land, at a time when on-sales to settlers were at 10 shillings an
acre. By the 1860s, the prices paid were more generally around two or three
shillings per acre, but this was at a time when Maori had taken up arms in
Taranaki and Waikato and the need was seen to show generosity in the ‘loyal’
districts.

In practice, however, the adequacy of the price could not have been
considered, in most cases, for accurate acreages for the lands being acquired
were not known. Where surveys had not been done before the sale, there was no
provision for a pro rata increase in the purchase price if, after survey, the acreage
was found to be higher. And invariably it was higher — an additional 61,000 acres
{24,687 ha) in Muriwhenua South block, for example.

Nor was the value of the timber reserved, or a royalty reserved for kauri gum.
It is likely that the amount recovered for timber exceeded the price paid for the
land, in many cases. The value of the gum extracted probably exceeded the price
of the land from which it was taken, several times over. Thus Muriwhenua South
of 86,885 acres was acquired in 1858 for £1100. It was then used for
gumdigging. In about 1900 it was said of the gum trader there that his shipments
to Auckland every fortnight occasionally amounted in value to over £1100."

We do not attempt to assess a fair price in these cases. We note simply the
unfairness of the structure. There was no means whereby a fair price could be
impartially settled with reasons given for the decision.

{4) The adequacy of reserves

The key to fair buying, as we see it, was the assurance of fair shares: that Maori
might keep sufficient lands for themselves to enable them to benefit from
European settlement and participate in the new economy. The need for such
reserves was a very old assumption. The missionaries had taken lands to protect
them for the tribes from well before the Treaty of Waitangi. The New Zealand
Company had proposed a fixed share in reserves. The principle underlay the
royal instructions under the hand of Lord Normanby, and was also expressed
during the Treaty debate. In Muriwhenua, however, there was no concerted plan
of action to determine what Maori might need to keep for themselves as reserves,
where those reserves should be located, or how they should be constituted,
managed, or retained in Maori control. In fact, no genuine consideration seems
to have been given to this principle at all.

Although the Chief Land Purchase Commissioner had required adequate
native reserves, he fixed no guidelines, made no systematic check —~ or any check
at all - to see that adequate reserves were provided, and substantially changed his
mind on what might be required. Reports were few; opinions were vague.
Resident Magistrate White concluded:

18. See The Cyclopedia of New Zealand, 1902, vol 2, p 601
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I have always dealt liberally with the natives in land matters. They have plenty
[of] reserves and generally the best parts.*®

Such opinions were hardly proper reports, and were not only self-serving but
unsustainable in fact.

Moreover, the reserves were not protected for future generations or made and
kept inalienable. Most of the reserves that were made were never formally
gazetted as reserves, although the law required this. Instead, the Government
purchased most of them soon after they were created, or, they were put through
the Native Land Court process and private individuals sold them. In other words,
the creation of ‘reserves’ in Muriwhenua had no reality: reserves were provided
for one day, and then purchased the next.

The areas reserved from sale were inadequate, in any event. A hapu of several
hundred people would have less land than one European family. Given the
declared intention to provide for a Maori future, it was no answer that Maori
were able to live at a subsistence level. Even if they were, traditional Maori
subsistence required access to a much larger area, for hunting and foraging, than
is needed for commercial farming,

On our review of the evidence, the Government agents were locked into an
alternative design to gain as much Maori land as they could. In November 1861
Resident Magistrate White wrote to the Native Minister advising that he and
Kemp had been:

assisting each other and acting together, as we have often dene, for the
advancement of the Natives ... We have also for several years been leading the
Natives to acquiesce in the desirability of ceding their lands to the Govt. There are
many large districts which we are in actual negotiation for, and in the course of a
few years confidently look forward to the total extinction of Native title.*

We presume the intention was that Maori lands would be converted to native
reserves, but the reserves were in fact few and small, and were never formally
gazetted. There was no training to provide farming skills, and there were few
employment opportunities. The purchase programme, on the other hand, was
conducted like a military manoeuvre: first to secure a continuous band from
coast to coast, then to expand outwards from either side, acquiring complete
blocks with no or minimal Maori reserves, and forcing Maori on to less fertile
lands on the remote perimeter. We will need to address this key question of the
reserves once more, after the final resuit of the buying programme has been
considered in the following chapter.

1g. OLC 5, pp 58366
20. BAFO-A 760/11, pp 100-104
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(8} The adequacy of national policy

Most especially, however, as considered in the previous chapter, the
Government failed to produce and maintain an appropriate settlement plan, in
order to secure Maori a proper place in the future social and economic
development of the district, when in all the circurnstances such a plan was
required.
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CHAPTER 9

POST-1865 RESULTS

Welcome my friends. Bring with you the law of the Governor. It was stated in some of his
laws, 'Survey your lands so that you may have a firm title to them, lest they slip from you
into the hands of another tribe’. That law was agreed to; the lands were surveyed, and then
money had to be paid therefor; then the Crown Grants had to be paid for, and then the
applications to the custodian of the Grants in Wellington had to be paid for. Now, hearken
the tribe, do not introduce any new matter.

Iehu Ngawaka, Whangape, 1872

9.1 CHAPTER OUTLINE

Previous chapters reviewed how Muriwhenua Maori lost most of their more
productive lands before 1865 under the Government’s policies of the first 235
years. The areas of loss are shown in figure 52. While a full, post-1865 inquiry
has been deferred, this chapter considers the continuing effect of the initial
policies in the years that followed. The essential elements of the period, as
relevant to the policies begun before 18635, are these:

» the continuation of an aggressive Government land-buying programme
once the Maori Land Court system was established, with few, if any,
provisions for Maori reserves;

e the failure to protect reserves under the old reserves policy, and
consequently, their rapid alienation;

e the continuing impact of the Government’s land-tenure theory, whereby the
Government was not obliged to establish the validity of its acquisitions,
shifting the burden to Maori to show an acquisition was wrong;

¢ the emergence of new factors tending to the alienation of Maori land -
poverty, debts, the high costs of obtaining titles and the need for
development capital;

e the continuing lack of mechanisms for the protection of Maori interests; and

e the continuing failure to recognise and uphold arrangements for the
protection and preservation of land for Maori.
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The analysis adopts the earlier territorial divisions of eastem, central, westem,
and northern districts.’ The acreage affected has not been fully assessed, but
continuing Government purchases to 18go accounted for over 75,000 acres
{30,375 ha), 64,000 acres (25,920 ha) from Kaitaia to Whangape being acquired
from 1872 to 1879; and say 40,000 acres (16,200 ha) in private purchases.

East of Mangonui, the Government’s claims to have acquired all the land but
for three reserves by 1865 were never proven. The Government claims were not
even clarified, let alone examined. In fact, an independent inquiry was resisted.
When the Native Land Court unexpectedly granted a large part to Maori, the
decision was overturned through political intervention. Thereafter, with so many
owning so little, most Maori left, especially from the 1g20s.

In the central district, from Mangonui to Mangatete in the north, and from
Kohumaru to the edge of Victoria Valley in the south, only a scattering of Maori
lands remained. These pepper-potted lands were largely the reserves resulting
from the Govemment’s earlier buying, but they were never formally gazetted as
reserves and most were acquired by the Government in the second stage of the
purchase programme. Again, those purchases were not proven and the putative
deeds of conveyance have gone missing in some cases. As for Victoria Valley,
Panakareao had become concemed that that land should be used by Maori, and
he said so, shortly before he died. It was acquired none the less and its acquisition
is also considered in this chapter.

To the west, the land circumscribed by Ahipara, Kaitaia, Awanui, and the
coast had nearly all been transferred before 1865. But the Government’s pre-
existing policy of buying to the fullest extent was to be continued in the 1870s
programme to buy the balance, from Kaitaia to Whangape. The old Maon
opinion that Pakeha settlement would produce long-term benefits for Maori was
revived by the Government to encourage alienations.

On the peninsula above Awanui, the post-1865 years saw the immediate
transfer of the Houhora ‘reserves’ to traders, in apparent repayment of debts,
with the result that, from the beginning of this period, Maori ceased to have any

1. The intention to consider post-1865 matters and the rate of continuing alienation, but not to analyse the
alienations themselves, was disclosed in the Tribunal’s issues statement of & July 1593 (see app 1), as
was noted by claimant counsel: see } Witliams's opening remarks concerning Crown memoranda and
historical evidence {doc L10).

As 0 post-1865 claimant research reports and opinions, see C Geiringer, ‘Historical Background to
the Muriwhenua Land Claim, 1865-1950", 27 Aprl 1992 {doc r10}, and the four volumes of
supporting documents {doc £20); M Nepia, “Essential Documents of the Royal Commission on Surplus
Lands 1948’ (doc ry); M Nepia, ‘Muriwhenua Surpius Lands Commissions of Inguiry in the Twentieth
Century’, October 1902 (doc 63); M Nepia, ‘Supplementary Evidence on Surplus Lands® {doc G8);
Professor W Oliver, “The Crown and Muriwhenua Lands: An Qverview’ {doc L7); and J Koning and
Professor W Oliver, ‘Economic Decline and Social Deprivation in Muariwhenua, 1880-1g40' {doc L8).
As to Crown research reports anxt opinions, see B Armstrong and B Stirling, ‘Surplus Lands: Pelicy
and Practice, 1840-1950" {doc y2) and F Sinclair ané A Gould, “‘Crown Purchases in Muriwhenaa to
1865 {doc 14), sec 3.

The alienations referred to in this chapter are more fully detailed by Professor Evelyn Stokes in
‘Muriwhenua: Review of the Evidence’, May 1666 (doc »2), chs 13, 16.
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Figure 52: Muriwhenua land tenure, 1865

interests at all in the southern half of the peninsula. As to the northern part, about
half was to pass to a private European family, which held as much land as several
hundred Maori put together. Once more, gumdigging, trader debts and the
Government’s surplus land claims appear to have had an influence.

Throughout Muriwhenua, insufficient land remained for the Maori’s own
needs.

9.2 EASTERN DivisioN (TAEMARO)

The case of the eastern lands most shows the pen and paper estrangement of
Maori from their land without matching marks on the ground. In the 1860s,
Europeans were confined to lands near Mangonui Harbour and, despite the so-
called ‘sales’, Maori lived over the rest of the land as before. The intensity of
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their former occupation is shown in figure 53, which locates the recorded pa
(fortified villages) and wahi tapu (sacred sites). Their marn kainga (settlements}
at this time were at Taemaro, Waimahana, Waiaua, Te Hihi, Motukahakaha,
Akatarere, and Oruaiti, as also shown in figure 53. For several decades, oaly
Maori were to be found anywhere beyond the circumference of hills that crowd
the harbour, and there was little modemn development before the 19505, when the
Government started the Stony Creek Farm scheme. That too 1s depicted in figure
53
The people were Ngati Kahu. Despite all that has been said about Panakareao
of Te Rarawa and Pororua of Te Uri o Te Aho, in the final analysis their rights
were only managerial. The people on the land were Ngati Kahu, whose existence
was proclaimed in this pepeha:

Whakaangi te maunga Whakaangi is the {tribal) mouniain
Taemaro te moana Taemaro is the seq

Kahukuraariki te marae Kahukuraariki is the marae

Ngati Kahu te twi Ngati Kahu are the people

Ngati Kahu protested from the moment they knew the Government claimed
their land, and that protest has continued to the present. The way they asserted
their claim, and the Government’s response, is now described.

Ngati Kahu proceedings to claim their land began in the Native Land Court in
1869. Already the roles had changed, for it was no longer for the Government to
prove its acquisition of the land, but for Maori to prove they still owned it,
provided the law even let them bring a case. The Native Land Court system had
placed Maori in a quandary. They were generally opposed to its purpose, which
was to vest the hapu lands in individuals, but were bound to claim none the less,
as the court would make awards to whoever did or the land would simply be held
by the Government. Survey and court costs were 5o high, however, that those
best able to take a case to the court were those who had sold, the whole or part,
and had a Buropean sponsor in the background. Some sold in order to
outmanocuvre old rivals, using the court, and European backing, to score the
final victory.

Ngati Kahu did not go to court to sell, however, but, at some considerable cost,
to prove the land was still theirs. The proceedings are not fully known since the
court minute books went missing last century, but part may be gleaned from
court files and other material. Various of Ngati Kahu made claims to Takerau,
Taemaro, and Whakaangi blocks and, in addition, Pororua claimed four blocks
near Mangonui. The Whakaangi application did not proceed. Possibly this was
because Whakaangi was the same as either Takerau or Taemaro, which had
already been applied for. The Whakaangi peak overlooked a wide area, however,
and the name could also have applied to the south. One cannot therefore be sure
what the Whakaangi claim referred to or why it did not go ahead.
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Nor did the claims of Pororua proceed and, again, no record survives as 1o
why. There is only a letter from the judge mentioning that Pororua was abusive
in court. The Takerau and Taemaro blocks, which were investigated, are shown
in figures 54 and 55. It does not follow from the claims to Takerau and Taemaro
that the lands to the south of them were recognised as the Government’s. The
discontinuance could have been due to several reasons, of which survey and
court costs may have been one.

The claims that were brought are significant in several respects. Under the
new court system, ownership was based on occupation and not the political
leadership as before, and accordingly different people came to the fore. Te
Rarawa made no claim. Nor did Pororua, save to the limited extent mentioned.
The claims were from Ngati Kahu. This in itself casts doubts on the Government
claims by purchases under the aegis of either Panakareao or Pororua, for if the
Native Land Court system was right, then the wrong persons had led the initial
alienations.

For that and other reasons, the claims were an assertion that the lands had not
been sold. This averment was at no small cost. The resident magistrate described
the Maori claims as a ‘cheap trick™ since, in his view, the Government had
bought the land. But it appears to us, rather, that the claims were honestly
brought, were within the law, were not cheap and involved no trick. Despite their
lack of cash after the loss of the whaling trade, and their dependence on Captain
Butler for work, credit, and trade, Ngati Kahu raised the necessary funds to
survey two large areas. There is no record of a background buyer providing
funding. It seems to us that the primary purpose of these expensive claims was to
challenge the Government’s right. Memoranda of the Native Land Court judge
show how the court was made aware that Maori disputed the Government’s
entitlement.

The evidence is further that the Government knew of the claims. We refer not
only to the constructive notice from publication in the Gazerre> Resident
Magistrate White knew of them, and ought to have been familiar with the court
process. In addition to his many other roles, he was made a judge of the Native
Land Court in 1865. Although he had ceased to be a Native Land Court judge
and had become Crown agent in 1869, it must be taken that he knew the
procedure. He wrote to the Native Minister prior to the hearing, raising the
prospect of some Government intervention. A prevalent legal opinion, however,
was that the court could not investigate any block if the Government did not
consent, and if the Government claimed the land by purchase that was the end of
the matter. In legal terms, it was said the extinguishment of native title was a

2. McLean papers Ms 32/633 (quoted in doc 12, p 291}
3. See New Zealand Gazette, November 1869, February 1870
4. MecLean papers Ms 32/633
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non-justiciable act of State® This view found expression in section 10 of the
Native Lands Act 1867, which provided that any notice in the New Zealand
Gazette stating that the native title in any land had been extinguished was to be
received in any court as conclusive proof that that was so. In practice, it appears
Guazette notices did not issue in many cases and it was sufficient that a Crown
agent informed the court that the native interest had been acquired. In this case,
however, not only was no Gazefte notice issued, but no statement was filed with
the court and the Government was not represented at the hearing. In the result, in
1870, judgement was given for the Maori in respect of both the Takerau and
Taemaro blocks.

That does not mean judgement was by default. The court assumed a duty to
inquire, and its inquiry showed the lack of official evidence of any Government
right. The surveyor engaged by Maori was bound to disclose any survey plan or
other evidence of a Government interest in the land —~ a survey definition of
surplus iands, a Crown grant or a conveyance - but none was found. The chief
surveyor was bound to do the same. In fact, the plans were checked and declared
‘correct’ by the chief surveyor, the deputy inspector of surveys and the provincial
surveyor, but none was aware of any Government claim.®

Further, while the Government may have claimed on one of three grounds, no
one ground was strong. The Government’s claim to the surplus or scrip lands
from the pre-Treaty transactions suffered the impediment that not one of those
transactions had been investigated as the law had required. Were reliance placed
on the Government’s ‘purchases’ from Panakareao and Pororua in 1840 and
1841, there were the further difficulties that the boundaries were so unclear that
survey could not be effected, neither Panakareao nor Pororua saw the
transactions as sales, the deeds conveyed only such interests as Panakareao and
Pororua may have had, and neither had an interest in possession. Finaily, the
1863 deed was so badly drawn and uncertain as to convey nothing, and the Maori
understanding of that transaction was clearly different from the Government’s.

Subsequent letters from the Native Land Court judge records his finding that
there was no evidence, by deed or plan, indicating that the Government had any
claim to the land and, therefore, the lands were granted to the Maori claimants.
In addition, the judge appended the following memorandum to the sealed order
for Taemaro:

The Claimant stated in the course of the investigation that he had heard that part
or the whole of this land is claimed by the Government but that there was no

5. Advanced later in Wi Parata v The Bishop of Wellington and the Attorney-General (1877) 3 NZ Jur
(NS} SC. The position may no longer be sustainable in law but there is now littie or no Maori
customary land remaining.

6. See ML plans 1195, 1177
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Figure 55: Taemaro lands, 1857-74

foundation for any such claim. No-one appeared to oppose the claim on the part of
the Government and the land is not marked on any plan in my possession as
Government land.’

7.

Memorandum from Judge Maning concerning the Taemaro block, 1870, Maori Land Court records,
1868—73, Whangarei (doc A21, app 41)
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In 1870 titles issued to Maori, for both the Takerau and Taemaro blocks. At
977 acres (395 ha) and 3990 acres (1615 ha) respectively, this was by far the
largest provision ever made for a group of Maori in Muriwhenua - although, of
course, awards of that size or larger were common for individual Europeans.

The resident magistrate was apparently unprepared for a Native Land Court
that might grant land to Maori without his say-so, and he wrote to the Native
Minister. The Government responded with an order in council of 4 May 1870,
pursuant to the Native Land Act, directing the court to conduct a rehearing.

it is apparent the resident magistrate had not studied the court record and
Gazetre notices, however, for a rehearing was directed only for Takerau. He was
either unaware that the court had made two orders, or he thought the second
referred to the Taemaro reserve of 77 acres, not a block of 3990 acres. Either
way, the position would have been clear had he examined the court files, and if
he was confused over the difference between Taemaro ‘reserve’ and Taemaro
‘block’, he had only himself to blame. The Tacmaro reserve came from out of the
Mangonui transaction of 1863, which had been conducted by the resident
magistrate lumself. The resident magistrate, however, had omitted to take the
necessary steps to protect that reserve, by depositing the survey plan and having
the reserve gazetted. Had he done that, the various surveyors would have noted
the reserve on the plans, distinguishing the Taemaro native land block from the
Taemaro native reserve,

Again, nothing survives of the rehearing record except an annotation on the
Takerau plan that, as a result of that rehearing, the Maori claim was then
dismissed. It is possible that the Government argued a case. A letter from the
resident magistrate to the civil commissioner shortly before the rehearing,
seeking particulars of the 1863 deed, suggests that a case was being prepared.®
We think it unlikely, however, that the Government mounted a case to prove its
right, for it was sufficient for the Government simply to assert the
extinguishment of native title,

In the Taemaro case, where there was no rehearing, the Government simply
intervened to cancel the grant by legislation. Maori have long complained that,
to achieve this end, they were bullied to surrender the Taemaro title and to settle
instead for a small addition to their reserves. The intimidation alleged cannot be
proven now, but the more important point is that the course adopted
circumvented the court process and gave no protection against such threats being
made.

The resident magistrate presumably acted as he did because a rehearing was
impracticable by the time he realised the true position. There was a time limit on
rehearings, and it is instructive to consider why. Competing claims to land rights,
and the lack of actual notice of cases to affected interest groups, meant there
were regular applications for rehearing by Maorl, to the prejudice of purchasers.

8. White to Clarke, 26 April 1870, Native Land Court records, 1868—73, Whangarei (copied from Lands
and Survey file 22/2316) (doc #1(a), p 1351)
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The latter wanted an assurance that their titles would not be continually
challenged. It was a political issue, and the Native Land Act had imposed strict
time-limits on rehearings as a result. That time was well past when the resident
magistrate discovered his error, and had the Government legislated for a
rehearing after such a lapse of time it might have been obliged to do the same for
many others. The resident magistrate turned his attention instead to influencing
the Native Minister to cancel the grant by special legisiation, through the
manufacture of the appearance of judicial approval and of Maori consent.

On 30 June 1873, three years after the Taemaro grant had been made, the
resident magistrate wrote to the Native Minister that the matter had been
discussed with the Native Land Court judge. The judge, he said, acknowledged
that ‘the fellows’ had ‘perjured themselves’ and that he was about to attend court
‘for the purpose of trying to upset the certificate granted to the natives of
Taemaro’.? Reporting much later on an 1891 petition on the matter, the resident
magistrate recalled the hearing and added that the judge ‘made some very strong
rerarks on the conduct of those who had deceived the court’.” The nature of the
hearing is quite unclear. It appears the resident magistrate had spoken with the
Maori grantees and that the surveyed and sealed Crown grant for 3990 acres,
with its certificate that all court and survey costs had been paid, was delivered up
to the court, and the court then purported to cancel it. The statutory authority for
the court to have done so eludes us.

According to the resident magistrate, the title was surrendered on the basis that
the Maori reserves would be increased. The Taemaro reserve of 77 acres (31 ha)
was to be enlarged to 99 acres (40 ha). The numerous residents of Waimahana,
who had no reserve at all, would receive 649 acres (263 ha). In brief, uncontested
titles would be exchanged for a much larger block that was subject to a
Government challenge. The irony was that the Taemaro reserve was still less
than that which had originally been settled on, as described in chapter 7. Then, to
validate the court’s cancellation of that grant, and to provide for the reserves, the
Taemaro and Waimahana Grants Act 1874 was enacted, all with the implication
of Maori consent.

The result, however, is that the justice of the Government’s claim to the lands
east of Mangonui was never established and remains in high contention to this
day. Following the passage of the Act, the allocation of the eastern Muriwhenua
land was as shown in figure 53.

Subsequently, Maori protested that they never consented to the cancellation of
the original Taemaro grant. This is referred to shortly. For the moment we note
that, not only was the court title order upset, and not only was there no judicial
inquiry into the Government’s right, but the grantees for the Maori reserves were
likewise settled without any judicial check as required under the Native Land
Act. Instead of providing for the reserves to be vested in such Maori as the court

g.  Mcl.ean papers Ms 32/633
10. White to Native Mindster, 21 July 1891, surplus land file 6, NA Wellington, pp 5152 (doc a21, app 58)
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might determine, as a lawyer would have expected, the Taemaro and Waimahana
Act named who the owners would be. The record is that the under-secretary of
the native office wrote to the resident magistrate for the names and the resident
magistrate supplied them, six for Taemaro and 10 for Waimahana.

In doing so, the resident magistrate changed the names Maori had put forward
to the Native Land Court and which the court had approved in issuing the
original Taemaro title, most especially omitting Hemi Paeara from the
Waimahana reserve where he lived. It was Paeara, who had consistently
challenged the Government’s right and who had contended that the 1863
transaction related only to Te Kopupene. His father, Te Paeara, had been a
leading rangatira and Hermi’'s name could not have been overlooked. Since the
representatives placed on Maori fitles were later to be absolute owners, his
exclusion from Waimahana was crucial. The effect was also to deny Paeara
further audience before the court, on matters relating to that block, since he was
not ‘an owner’. Needless to say, Te Pacara’s descendants are prominent in the
claim now made to this Tribunal.

Then there was a further complaint. Maori had no customary cause to value
written documents, but by the 1870s the opinion obtained that the only way to
hold the land was to have a Crown grant for it. Resident Magistrate White often
commented on Maori anxiety in the 1870s to possess such grants. Previously,
grants had issued only to settlers, but the Native Land Act enabled Maori to have
them too. In surrendering the grant for 3990 acres, then, especially after paying
survey and court costs, Maori could only have been anxious to receive new ones
for the two reserves. Despite the promises made, and subsequent Maori pleas,
those grants did not immediately issue. In fact, they did not issue until the
following century. The failure to deliver the new grants, and claims that Maori
had been bullied out of the old one in the first instance, became the subject of
regular complaints and petitions.

The most regular compiaints were that the resident magistrate had adopted
bullying tactics, and that the Govemment should prove its alleged acquisition.
The most disturbing aspect of the Government’s response was the obvious lack
of any in-depth inquiry. There was instead a concem to keep a lid on Maor
complaints to prevent them from getting out of hand.

The first recorded complaint after the Act of 1874 was from Hemi Paeara in
1876, but particulars have not survived. The second, from Te Huirama Tukariri
in 1881, followed the obstruction of survey work. This petition alleged:

When Mr White, the Jate R M of Mangonui, heard of [the Taemaro grant] he
urged the Maoris to give the Grant up, the Maoris were very determined
whereupon Mr White threatened to imprison them for seven years, which so
frightened them that they gave up the Grant. This is where the Maoris were wrong,
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in giving it up, for they were unacquainted with the proclamations relating to
land.*

White, who was then in retirement, denied such threats. In an earlier letter,
however, he had alleged that the judge had spoken of how ‘the fellows’ had
‘perjured themselves’ and that the judge ‘made some very strong remarks on the
conduct of those who had deceived the court’. Some reference to the penalty for
perjury could have followed.

In 1886 Hemi Paeara and others petitioned again, claiming that the whole
Taemaro district was still Maori land. In 1887 the petitioner wrote further
concerning the surrounding Whakapaku and Mangonui lands, disputing any
Government claim to ownership and contending that Te Kopupene alone was
conveyed in the 1863 transaction. He also claimed that the Taemaro block had
been properly adjudicated upon and that the grant was given up through the
resident magistrate’s threat of imprisonment. He added ‘the resident magistrate
was two years demanding for it and saying words to frighten us’.*

An explanation or inquiry was sought, but the Government did no more than
refer it to the Assistant Surveyor-General, S Percy Smith. The latter, in reporting
on 22 March 1887, could not provide a coherent account of how the Taemaro
land came to be Crown land.’® In fact, at one point he remarked, ‘by what process
of law and equity these extensive areas became the property of the Crown, I have
never been able to learn’. Nevertheless there was no further inguiry, merely an
assumption as before that the land was the Govemment’s. Maori were simply
advised there was no Maori land left.

There followed two petitions in 1891 and one each in 1862 and 1843 to similar
effect, each seeking an explanation of the Government’s right to the land or at
least a fair investigation of what had happened. In this petition it was thought
there had been only one pre-Treaty negotiation in the area, with a person called
Pateriki (probably Partridge), that the transaction was never completed and that
Pateriki had left, so any arrangement was at an end. In the meantime, certain
petitioners obstructed surveys in the district to protest their cause. Resident
Magistrate Bishop, who had replaced White after the lafter’s retirement,
reported:

1 had personally warned these Natives many weeks ago as to the result of any
obstruction on their part. Since then the leaders have been prosecuted and fined £2
each with costs, making a total of £29 amongst them. They do not intend to offer
any further obstruction. I wish here to say that I have known these Natives for very
many years as the most respectable and law-abiding people in the District and 1
feel quite convinced that their late action has been prompted by a strong feeling of
injustice having been done. I can not avoid feeling that there is more in the matter

11. Tukariri to Native Minister, 28 September 1881, surplus land file G, NA Wellington, p 44
12. Hemi Pacara and others to Native Minister, g January 1887, surplus iand file (doc H1{(a), pp 18-22)
13. Ibid
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than would appear on the survey and that some mistake has occurred in years gone
by in dealing with the land which has led up to the present state of things. It will be
readily admitted that negotiations for land were a lirtle loose in those days and Mr
White cannot be reasonably expected to remember the exact details of every
transaction that he entered into on behalf of the Govt. It is only right to state that I
have no absolute ground for the above opinion. [Emphasis in original.]™

There was no further inquiry. On 30 March 1893, the Native Minister minuted,
‘Don’t see how the maiter can be reopened. File.

Petitions on similar limes followed in 1893, 1901, 1906, 1907, 1908, 1509,
1910 (two petitions), 1gi2, 1921 (two petitions), and 1g24. These were
supported by various signatories, 90 in one case. Nevertheless, no public inquiry
was directed and there was no explanation of the Government’s claim or an
inquiry into the justice it. Most regularly the petitions contended that the
Mangonui transaction of 1863 related to Te Kopupene block and that the resident
magistrate had obtained the Taemaro grant by threats of imprisonment. Over the
course of time, from the first petition in 1876 to that of 1924, the threat of
imprisonment for seven years grew 1o 27 years, but in principle the petitions are
consistent.

Thereafter the petitions ceased. All but a few Maori moved away. Peter
Pangari recalled the oral history passed on to him by his uncle Haki Tatai of
Waimahana, who died in 1989 at the age of 9o years:

... Parata and Kahukuraanki {ancestors of Ngati Kahu] settled in Taecmaro Bay,
and there were masses of people living within the vicinity of the Bay, around the
Omata and over to Whakaangi and Waiaua. He talked of the burial sites (urupa),
pa sites and the areas that were sacred; of fishing grounds (toka}) ranging from near
the shoreline to far out to sea where the hapuka were caught, each yielding a
different species of fish.

He would speak of the sacredness of Taemaro, and the reason for the shift to
Waimahana, and how this was undertaken by Te Aukiwa and Roha giving rise to
the hapu Ngati Aukiwa. . ..

He spoke of the history of Maungaroa Maunga (an old pa site and buriat ground)
where the story was told that the iwi of Te Rarawa could see the dust rising from
underfoot atop Maungaroa from as far away as Kaitaia when Ngati Kahu were
executing a haka.”

While the ancient tradition is retained, there is little knowledge today of the
petitions or the Maori opinion of the Government’s land claims. Peter Pangari
recalled his interviews with various of the old people, including Haki Tatai:

He spoke of the felling of Kauri trees by the pakeha in areas of Oruaiti, Packauri,
Akaterere and Whakapaku, and the concern that caused the people, who were by
and large unaware of the claims made to the land by pakeha.

14, Bishop to Haselden, 23 March 1893, Whakaangi files A, 5 {(doc #1(3))
15. See P Pangari, “Chronology of Events Affecting Taemaro Land, 18401863 (doc H3), p 3
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Although some Kaumatua interviewed have personally participated and been
signatories to Hemi Roha’s petition of 1921, none had any real knowledge of the
true reason for the grievances ~ they were merely aware that grievances were there.
There remain alive today [1991] six such Kaumatua of the go who signed the
petition.

No one was aware of the specifics of land purchased by pakeha.

No one was aware of specifics of land sales to the Crown.

Most had a feeling of underlying grievance and mistrust of pakeha dealings with
land, and Governmental Agents."®

With land loss, the communities gradually disintegrated. People remained at
Taemaro and Waimahana until the first decades of the twentieth century and
there were still very few Pakeha living there, at those times. Pangari’s
interviewees described a worman of Stony Creek in the 1920s who ‘would bundle
her children together and hide in the bush if she sighted a Pakeha’."” There was
one school at Taemaro, for both the Taemaro and Waimahana cornmunities. The
1920s saw a general exodus, however, when the Taemaro School closed and
another opened at Waitaruke. The Taemaro wharenui built in the 1880s was
refurbished in 1909, but in the Jate 1940s a marae was established at Waitaruke
as well. Many shifted out of the area in the depression of the 1930s, a number to
work on Maori Affairs development schemes in Tolaga Bay on the East Coast.
Much of the knowledge of the land claims history disappeared with them. Unlike
those of Ngati Porou, the Taemaro people had no land to work of sufficient size
for development.

Peter Pangari explained how he personally came to know of the grievances
from his mother’s father, Hemi Roha, who signed the 1921 petition:

I was vaguely aware as a young man, of the land grievances through things my
grandfather and mother told me.

It was not until I had returned from serving overseas with the Armed Forces and
years later had returned to live in Auckland and started visiting some of our old
people, that I fully realised the depth of feeling among our people that our land had
been taken away from us. Much of my early knowledge came from our Kaumatua
Teddy Emery. Teddy was at this time living in Auckland with his Aunt Martha. He
had in his earlier years lived at Taemaro and Waitaruke . . .

Over a period of time, I learned how my grandfather, and his brother Te Kawau,
and Teddy’s uncle Noema Tamati Tawio Tamati had been active in trying to raise
money to pay an Auckland lawyer, J J Sutherland, to take the grievance to Court in
the 1930s and 1940s. Some of our living kaumatua remember this and contributed
to the effort. J J Sutherland unfortunately died shortly before the case was to be
heard, and nothing further came of it. . . .

He told me of the many petitions of the old people, and how my grandfather had
finally given up trying to go to Government for relief, and instead, had tried to take
the case to Court. He told me we had once had title to the land. This I was able to

16. Ibid
7. Ibid

297



Gontinuing
extinguishment

9.3 MURIWHENUA LAND REPORT

verify from the land records held in Whangarei, and it jed me to filing this
application on behalf of our people.®

Though facts may be lost, the grievance yet survives.

9.3 MURIWHENUA CENTRAL

The comprehensive land-buying before 1865 left scattered reserves and
remainders throughout central Muriwhenua and an aggregation of unalienated
Maori land in the Takahue or Victoria Vailley, which was inland from Kaitaia.
We refer to each in turn: the reserves, the remainders and the Victoria Valley
lands. They illustrate respectively the lack of protection for the lands reserved
from the preceding large-scale buying, the continuing absence of procedural
formality in Maori land acquisition, and the survival of the former aggressive
policies to open the areas of Maori aggregation for European settlement. The
lands concerned are depicted in figure 56.

9.3.1 ‘Reserves’

The ‘reserves’ that were purchased were the lands reserved for Macori in the
Government purchase deeds from 1850 to 18635. Since there were different hapu
at different places, the reserves were all some hapu had left. The lack of proper
management in the buying process is reflected in the fact that not one of these
areas was ever formally gazetted as as a reserve under the Native Reserves Act
1856. It appears that having obtained the bulk of the land, the Government could
not be bothered tidying up the balance area for Maori. Further, the Native Land
Court was to vest thermn in a handful of people only, the Act limiting the number
to 1o. The assumption was that these represented the hapu, but since there were
no clear trusteeship provisions, in law each nominated owner became an absolute
owner and all others were disinherited.

The marked lack of proper protective arrangements for these ‘reserves’ was
reflected also in the fact that most of them were sold soon after the ‘ownership’
was established. At this stage of our inquiry we refer to no more than the
outcome, as given in table £

9.3.2 Remaining Maori lands and missing conveyances

The remaining Maori lands were investigated by the Native Land Court and
vested in 10 or fewer persons. We refer to:

18. Submission of P Pangar on Taemaro claim (doc 119), pp 4~5
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Block Acres Disposal
Kareponia 2614 1990 acres sold
Parapara 1643 752 acres sold
Taumatapukapuka 1430 sold circa 1841
Patiki 4004 sold circa 1871
Oturu 1174 763 acres sold

in addition, there were a number of smaller blocks sold privately: Okerimene,
Rangitihi, Perukia, Oharae, Ruaroa, and Pukekahikatoa. The main concern at
this point is the transfer of two of the remainder lands, Patiki of 4007 acres (1622
ha) and Taumatapukapuka of 1430 acres (579 ha), and the transfer of the three
‘reserves’, Opouturi of 250 acres (101 ha), Whakapapa of 470 acres (1go ha) and
part of Taheke at 484 acres (196 ha). The deeds of conveyance for each of these
five blocks has gone missing.

The case of the missing conveyances shows once more how the duty on the
Crown to prove its acquisitions shifted to an onus on Maori to show the land was
still theirs, an onus that was generally impossible to discharge. The background
may be summarised as follows:

(a)

®

Opouturi was one of several blocks reserved from the Government’s
purchases before 1865 but never reserved under the Native Reserves Act.
Instead, in 1870 Opouturi passed through the Native Land Court to five
nominees who were put onto the title for the interested families. These
were later treated as absolute owners. Meanwhile, the new court system
had changed the method for buying Maori land so that the Govemment
now dealt with the registered ‘owners’. Moreover, it could deal with
them separately.

In the result there was, throughout the country, a shift from the open

purchase of land blocks to the private purchase of individual shares in
them. The documents varied. Sometimes one conveyance was engrossed
and money was paid as signatures were gradually added. At other times
there was a separate deed for each seller. Either way, when all had signed,
a conveyance of the land was recorded or a Gazeffe notice issued
declaring the land as Crown land. If all would not sign, the Native Land
Court could be advised of those who had, whereafter the court could be
called upon to divide the land between the Government and the non-
sellers according to their shares.
In 871 a transfer is said to have been executed for Opouturi. This was a
hilly and unoccupied bush block not far from Oruru Valley, somewhat
typical of Maori reserves. It is not known whether the transfer affected
the whole or part only of the land, or the whole or part only of the shares.
The land was in bush and no one took possession. As was invariably the
case in Muriwhenua, people were unaware of the need to register an
objection until possession was taken on the ground.
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Reserve Area (acres) NLC order Ovmers Disposal
Parangiora 18¢ 1875 6 136 acres sold
Hikurangi 522 1869 i Sold 1869 except

five acres
Ahitahj 584 1866 2 Sold 1864
Haumapu 485 1885 Not given Sold 1885
Otaharoa 241 1865 3 Sold 1872
Te Awapuku 204 1873 3 Sold 1875
Ciarapoko 206 1866 5 Sold 1518
Whiwhero 178 1865 10 Part sold 1947
e Rangirangina 176 1865 Not given Sold 1869
Hauturu 144 1867 10 Sold 1911 except

one acre
Peria 1330 1865 9 566 acres sold
Mangatairoe 381 1867 0 191 acres sold
Takeke 79 18634 10 Sold 1@y
Maungahoutoa 295 1866 3 Sl Maor land
Te Ahua 624 1868 3 156 acres soid
Opouturi 250 1870 5 Sold circa 1871
Taheke 484 1866 5 424 acres sold
Te Hororpa 41 1868 5 St Mzori land
Whakapapa 470 1870 6 Sold circa 1871
‘Waimamaki 154 1866 ? Sold 1941

Table . Lands ‘reserved’ in the central Muriwhenua Government transactions, 185065

{c} The transfer was to go missing. It is presumed to have been burnt in a fire
in certain Government offices at Auckland in 1872. The existence of a
conveyance affecting the land is known, however, from comespondence
concerning the transfer that was held elsewhere, in the Stamp Duties
office. The comespondence does not establish whether the conveyance

related to all or part of the land or all or part of the shares.

{(d) In 1884, the Government filed a declaration in the Auckland Deeds
Registry to the effect that the instrument of conveyance had been lost in
the fire. It is not known whether Maorl were made aware of this. The
Government presumed that the whole of the land had been conveyed and
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advised the registry that the block was to be treated as Crown land. The
register was noted accordingly.

(¢) In 1916 the Government surveyed the land into two parts, and in 1919
part was leased. It was only later, when the lessee took possession, that
Maori can be shown to have been aware of a development. They then
complained, contending that this part of the land had not been sold. A
petition was filed in Parliament in 1923.

(f) The petition, signed by 24 persons, contended that not ail of the land had
been sold and asked that the remaining Maori shares be cut out. No action
was taken on the petition.

(g) In 1948, after a lapse of 25 years, Maori petitioned once more, then
occupied the land. Five persons were convicted of crirninal trespass and
assault as a consequence. They were also held liable in a civil suit for
property damage and stock losses. The occupiers agreed to withdraw
from the land on an undertaking that their claims would be investigated.

(h) In 1950 aroyal commission under Judge Dalglish was appointed.’®

(1) In the course of the commission’s inquiry, it transpired that the deeds for
each of the other blocks earlier mentioned, Patiki, Taumatapukapuka,
Whakapapa, and Taheke, had been destroyed in the same fire, though in
the case of Taheke it was acknowledged that only part of the block had
been conveyed.

The commission’s report makes it plain that a transfer of some sort existed,
but whether of the whole or part was not established. The Maori contended that
adividing boundary existed, and their case appears to have been affected by their
inability to prove it. For all we know, however, a subdivisional sketch plan could
also have been destroyed in the fire, or a dividing boundary may have been more
perfectly in the recall of those who petitioned in 1923, but who were not heard.
In any event, as we see it, the Government should properly have sought
affirmation of the transactions as soon as the lost conveyance was known. That
could not have been later than 1884, when declarations of lost instruments were
Iodged in the Auckland Registry, only 13 years after the conveyance was
executed and when there was a likelihood that the owners originally affected
might be still alive.

The problem, as we see it, is the legacy of opinion, apparent from the very first
Government transactions, that the Government was not obliged to prove its
acquisition of Maori land, and it was enough for the Government to declare the
land as Crown land unless and until Maori should establish otherwise. Had it
been clear from the outset that the Government had to prove its right to Maori
land, a different result may well have ensued not only for Opouturi, but for the
remaining blocks of land affected in the same way. It might then have established

1g. Judge Dalglish, of the Court of Arbitration, sat with H M Christie and R Ormsby. The commission’s
report of 4 December 1950 is at ATHR, 1951, G-2.
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the position with the Maori owners, and obtained their affidavits, the moment the
documents were known to be missing.

9.3.3 Victoria Valley (Takahue)

Victoria Valley is said to have been so named by Panakareao in honour of his
powerful wife, Erenora, whom he called Victoria, after the Queen. There is
further speculation that, shortly before he died in 1856, Panakareao must have
been aware, even if he could not accept, that his authority in the land was being
threatened by the resident magistrate. Panakareao had consistently shown
friendship to Pakeha, but less so in his later years. He had verbally attacked
Governor Grey in 1849, when Mangonui township had not developed. The
resident magistrate saw him as increasingly obstructive, and he was unfriendly
even to the missionary, William Puckey, who tended him on his death bed.
Puckey despaired that Panakareao had reverted to heathenism, that his death was
‘to all appearances dark’, and that he had failed to have Panakareao repent of his
sinful clinging to Maori ways.* It is possible that Panakareao had come to see
that a land sale did not signal the continuance of Maor: mana as he had thought.
In any event, from 1850, after his first and only land transaction with White,
concerning Mangonui township, Panakareao pointedly avoided signing further
papers. He would not sign the Oruru deed, for example. He became especially
concerned to retain possession of Victoria Valley, It was the largest remaining
residue of Maori land in central Muriwhenua, and certainly it was the most fertile
of the remaining Maori land in the whole of Muriwhenua.

As much as Panakareao was opposed to release it, however, the Government
was determined that it should be acguired. Resident Magistrate White reported
Panakareao’s reluctance in September 1855 but nevertheless, in November,
Kemp was instructed to negotiate the acquisition of the valley. On 10 March
1856 Kemp wrote:

The Victoria valiey I have traversed. Nobel [Panakareao] tetls me he won’t sell.
1t is a beautiful valley of about 20,000 acres. After hearing what he had with
other[s} to say I intend to recommend £3,000 as a special bait that is if the
Government really mean to carry on efficiently and in eamest.”

According to Dr Rigby, the bait was refused, though it was almost 10 times the
going rate.”*
On 11 April 1856 Kemp reported:

The valley of the Victoria, better known to the natives as Takahue, 13 situated on
the northern side of the Rua Taniwah range, and about midway between the Omru

20. Entry for 13 April 1856, Puckey's journal, vol 2, pp 325~326

21. AJHR, 1861, -1, pp 67

22. B Rigby, ‘A Question of Extinguishment: Crown Purchases in Muriwhenua, 1850-1865", 14 April
196z (doc F9), p 50
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Valley and the western coast, the two valleys being separated by a bush of from
seven to eight miles in length; which I traversed and through which a road might
be easily opened up, thereby connecting the two districts and thus forming a nearly
direct line of communication with the Harbour of Mangonui, the principal port of
safety in that part of the island. The Victoria Valley is nearly triangular in shape, is
well watered, and skirted with excellent timber, the soil of a rich alluvial deposit,
and, at a rough estimate, may be said to contain about twenty thousand (20,000)
acres. A large portion of it has been under cultivation by the Natives, and there
exist at present some few scattered plantations of no very large extent.

Noble Panakareao, the chief of the Rarawa tribe, is the principal owner of the
valley, and upon my expressing a desire to visit, he informed me that it had never
been offered for sale, that it was more than probable it would be required for the
use of the Natives, whenever the surrounding districts shall bave been purchased
by the Government. At the same time he led me to infer that a large price would be
asked if the Crown should propose to buy.

i regret that, owing to the very sudden and serious illness of Noble, further
enquiries have been postponed; but judging from what I have heard in other
influential quarters, I think a sum of £3,000 (Three thousand pounds) if the money
were on the spot, and a few reserves, comprising in all about two thousand (2,000)
acres, would effect the purcbase.

Of its importance taken in conjunction with the settlements of Oruru and
Mangonui, there seems to be no doubt; and that a large portion of it would be taken
up at once by settlers, if the Native title were extinguished.

It is decidedly the finest district in that part of the Province, and presents great
facilities for settling.

Although the word ‘sale’ is regularly used to describe the transaction that was
discussed, 1t must not be forgotten that that is the word the Europeans used, not
the Maori, who spoke their own language and had no word for ‘sale’. Maori
could equally have referred to giving the land, that is, #ts use and occupation, It
cannot be assumed, from the words the Europeans chose to use, that their
understandings of the transaction and those of Maori were the same.

Panakareao’s influence hived on after him. Although he died a few days after
Kemp’s letter, he had arranged to be buried in the heart of Victoria Valley, next
to his wife, Ereonora, whom he had buried there in 1848. It was an unuosually
strong statement that these rangatira of exalted status should be buried on their
own, outside the main tribal urupa. The effect was to make the valley tapu,
restricting its use to Panakareao’s own people.

White remained eager to buy, as correspondence frorn 1858 shows. On the
other hand, there were Maori keen to show their personal prowess in the
leadership stakes by breaking the tapu on the area and selling. One person thus
offered to sell part, but the proposal was quashed by a runanga of rangatira in
1861. As Kernp put it:

an important objection was made by these Chiefs to the sale of the entire Valley on
the ground that the late Chief “Noble’ {Panakareao) and his wife were buried there,
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and as the place of interment lies in the centre, it seemed to us at first an almost
insuperable obstacle to its acquisition, and one which would seriously interfere
with the operations of any settlers, who might eventually establish themselves
there, so long as the Native Title to that particular portion remains
unextinguished.*

Although the writings of European observers do not exactly say so, it appears
to us an inter-tribal power struggle followed. The elements were there. In his
lifetime Panakareao had held the hapu together, but after his death the cohesion
was not the same. It appears to be rather usual amongst Maori, even to this day,
that nothing happened for some years after the death of a senior rangatira, for in
custom the mana of a great chief is still around for some time after death.
Following the 1861 meeting, however, which was five years after Panakareao’s
death, several runanga or tribal councils were held and tribal divisions appeared.

The Te Rarawa living south of Kaitaia, even to Hokianga, of whom no
mention has been made so far, claimed interests by whakapapa and occupation
well into Victoria Valley and beyond to Oruru and even Raramata. These
interests had not been considered in any of the earlier transactions. It may have
been further argued that the stronger bioodline was through Erenora, not
Panakareao, and that the southern Te Rarawa had particular links to her.

Intervening in the debate was a third party, the resident magistrate. White’s
primary goal, as he stated in 1861, was ‘the total extinction of native title’ in the
district and he was prepared to go to some lengths to that end. He wrote to the
under-secretary in the Native Department in February 1865:

Having experienced great difficulty in purchasing land in the ‘Victoria Valley’,
from the fact that the late Chief . . . Pana Kareau [sic] and his wife, being buried in
the finest part of it, I have for some years urged his removal to the Church yard at
Kaitaia.*

Although exhumation and the securing and protection of remains had been
standard practice amongst Maori, and Polynesians generally, and although it
continued despite intense missionary opposition, what the resident magistrate
proposed — an exhumation in order to reinter — was of a different character, and
was contrary to Panakareao’s dying wishes. Accordingly, the resident
magistrate’s resolve to proceed with his plan could have been seen by Maori only
as demonstrating an extraordinary capability and mana. However, White may
have found some moral support from Te Rarawa of the south, who sought
Ereonora. In Maori thinking, if they could take her, then it would help to
establish their rights in those places, like Victoria Valley, where she had an
interest. In any event, the exhumation happened. Before a crowd of some 500,

23. AHIR, 1862,¢-1,p372
24. BAFO-A76G/11, pp 346-347
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Block Acres Disposal

Ruaroa 729 Soid 1870
Okerimene 204 Sold 1870s {date uncertain)
Kaitaia North 5806 Soid 1872

Te Koniti 2674 1884 acres sold {date uncertain)
Perukia 203 Sold (date uncertain)
Puke Kahikatoa 46 273 acres sold (date uncertain)
Patiki 2219 Sold 1870s (date uncertain)
Otepu 77 Sold 1880
Rangitihi 189 Soid 1881

Orakiroa 59 Sold 1883

Kaitaia South 5220 Sold 18¢2

Okahu 540 171 acres sold after :8g2
Okarae 197 Sold 1918

Table : The alienations in Victoria Valley

Panakareao and Erenora were exhumed, Panakareao’s remains were reinterred in
St Saviour’s churchyard at Kaitaia, and Erenora was taken to Hokianga.

At least that is White’s account. According to Maori tradition, as explained by
Rima Edwards, the contest for Panakareao was such that his remains were
apportioned to three different areas,® but that is not a matter we need go into
here. It is mentioned only to show the survival of ancient opinions on the basis
for land rights and power, and how Maori were still acting in distinctly Maori
terms.

The exhumation also shows how far the resident magistrate would go to
achieve his goals. For Maori the move was about land rights and power. For the
resident magistrate it was, as he wrote:

to prevent the peace of the district being disturbed, and to facilitate the purchase of
the best block of land in the district.”

In fact no purchase proceeded for four years. Under the Native Lands Act
1865, the court had first to determine ownership before a sale could be made, and
owing to the disputes, it was some time before ownership could be settled. A
major argument on this issue between the local Te Paatu hapu and the Te Rarawa
of Hokianga nearly erupted in violence. The latter, who had missed out on
previous sales, were keen for a share. The matter eventually came before Judge

25. Submission of Rima Edwards (doc ¥23)
26. BAFO-AT00/11, pp 346-347
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Maning, of Hokianga. The court found that certain of Hokianga had an interest
in common with others in the area.

Our inquiry does not consider the actual alienations in Victoria Valley, owing
to the 1865 restriction, but the outcome is shown in table 6. Of 18,075 acres in
Victoria Valley, 1246 acres (504 ha) remains as Maori land. Another section of
the valley, not included in table G, was part of the Takahue No 1 block of 24,122
acres (9762 ha), which was sold in 1875. The blocks concerned are depicted in
figures 56 and 57.

9.4 WESTERN MURIWHENUA

Victoria Valley has been dealt with as part of the central district since, in terms
of the Governrent purchase programme, which is the focus of this examination,
it is part of that trilogy of interlocking valleys to the south - Kohumaru, Upper
Orury, and Takahue — that the Government saw as comprising one central access
route. In Maori terms, however, Victoria Valley is more regularly associated
with the people of the western area.

There is little to add about the western lands in an arc from Ahipara to Kaitaia
and Awanui, since all but that at Pukepoto had been acquired before 1865. The
post-1863 interest is in the south-western part from Ahipara to Whangape — the
last bastion of untouched Maori land in Muriwhenua. Again, this chapter does
not review the particular transactions, which must await further inquiry, but
considers the consequences of previously established policies. Here the old
Maori opinion inherited from Panakareao, that Pakeha settlement would bring
long-term benefits to Maori, appears to have been promoted by Government
agents as a positive way of relieving them of their last land holdings.

Buying in the south-west, as also in Victoria Valley, was given special
impetus in 1870 by the policies of Julius Vogel, then in the Fox ministry, for
massive immigration and extensive Maori land acquisition under the
Immigration and Public Works Acts of 1870 and 1873. For this purpose, in 1872
a new armoury was marshalled to buy the Northland west coast, under
Lieutenant-Colonel Thomas McDonnell - a veteran of the Taranaki wars.

The Waitangi Tribunal reviewed McDonnell’s purchases in the Te Roroa
lands to the south. That was no different from his operations throughout the
island. The report said:

McDonnell was in the habit of taking large sums of money with him and giving
advance payments or deposits to prospective sellers, on land which had not passed
through the Native Land Court.”

z77. Waitangi Tribunal, The Te Roroa Report 199z, Wellington, Brooker and Friend Lid, 1992, p 56; see
also Waitangi Tribunal, The Taranaki Report: Kaupapa Tuatahi, Wellington, GP Publications, 1096
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Date Block Area(acres)” - Prive
31 July 1872 Kaitaia North 5806 £725 155
4 May 1875 Takahue no 1 24,122 £2814 45 84
4 May 1875 Takahue 5o 2 44058 £413 18s 1d
15 June 1875 Fe Puhata 3152 £391 1544
5 June 1873 Te Uhiroa 421G £841454d
8 March 1877 Te Tauroa 10,510 Li75
8 March 1877 Epakauri 1600 £27
8 March 1877 Orowhana 6562 £584
15 February 1870 Te Paku 327 £128

L 63903 | % £6901 355d

Three more purchases were effected before the turn of the century:

Date Block Area (acres) Price

13 March 1882 Rawhitiroa no 1 1482 £315

19 March 1897 Rarptonga A 102 £377 65 6d

19 March 1897 Te Awaroa 24 1801 £760 63
Rotokakahi a2

Table #: Alienations, south-west Muriwhenua, 1872-79, 1882~¢7

The technique, which he described as ‘a sprat to catch the mackerel’,”® was
employed by other land purchase officers working for him. In Muriwhenua, only
three agents were involved but they acquired nearly 64,000 acres (25,901 ha)
from Kaitaia to Whangape in seven years from 1872. The land at that time was
principally in forest. The individual transactions are tabulated in table H and
depicted in figure 57.

The main concerns are these:

o The use of down-payments, not only as ‘a sprat to catch the mackerel” but

also to lock Maori into a process from which they could not retreat.

» The advantage taken of Maori poverty and debt, the indebtedness to
storekeepers operating as gum traders being notorious by then. Down
payments appear to have been used to clear or reduce such labilities.

o The regular advice to Maori that to keep their lands they must obtain titles,
but the high cost of obtaining titles, since this involved survey, court fees

28. The Te Roroa Report 1992, p 6o
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and court attendance costs. As lehu Ngawaka put it fo a meeting at
Whangape in 1872:

Welcome my friends. Bring with you the law of the Govemnor. It was stated
in some of his laws, “Survey your lands so that you may have a firm title to
them, lest they slip from you into the hands of another tribe’. That law was
agreed to; the lands were surveyed, and then money bhad to be paid therefor,;
then the Crown Grants had to be paid for, and then the applications to the
custodian of the Grants in Wellington had to be paid for. Now, hearken the
tribe, do not introduce any new matter.*

» The cost of attending Government purchase meetings. One had to be there
lest an arrangement was made in one’s absence.

» The social disruption arising from arguments over land sale rights.

» Statements that from the proceeds of land sales Maori would be able to

develop those lands retained, without any policy to ensure that each affected

hapu kept a sufficient balance.

The purchase of land at the cheapest possible price, without attermpts to

assess its fair value. For the Takahue blocks McDonnell was authorised to

pay up to three shillings per acre but succeeded in reducing the price to

25 4d, which set the bench mark for the lands adjoining. In McDonnell's

boast, this saved the Crown £1266. No allowance was made for gum or for

kauri or other timber on the land. When Maori requested that the timber be

valued separately, McDonnell responded:

»

if you, 1 said buy a shirt, you do not pay extra for the buttons. All garments
that have buttons are purchased with the buttons and in this instance the trees
are the buttons of the land.*

» The apparent failure to establish some supervision or independent audit of
the Government’s purchase of Maori land to ensure the protection of Maori
interests.

» The apparent failure to provide adequate reserves or even to consider what
might be required.

» The taxes introduced, especially the levy on Maori lands to pay for road
works under the Native District Road Boards Act 1871, which was the
subject of various objections from Muriwhenua Maori.

The expectation Most especially, however, the Government purchase agents appear to have
ofcontihuig  capitalised upon the long-standing Maori desire for European settlers.
McDonnell recorded this account of one meeting:

I then explained that if good land was sold by them, Pakehas would not only be
glad to come, but would remain, and prove a lasting benefit to the natives. Your

29. AIHR, 1872, F4.p5
30. AJHR, 1875,6-7.p6
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land, 1 argued, is as a fat ox, the whole of which you cannot consume, part of
which, you offer for sale to buy utensils to cook and enjoy the remainder. But what

a fool I would be, to take what you offer - namely the horns, and the hoofs. No, sell
me a quarter of your bullock, and the Government will then give you that which
will enable you to use the remainder to advantage. _

He wrote also:

The Ahipara natives are evidently anxious to get Europeans located in their
neighbourhood and wish, I fancy, to enter into a compact, that if they part with
land, that settlers be placed on it within a certain time 3

Of a later meeting, McDonnell reported he was challenged:

to explain the reason why Government wanted land and to point out the benefit, if
any, that would accrue to themselves supposing they did agree to sell a portion, as
they certainly had not from those lands they had hitherto sold, but were now a
poor, though they said, deserving case of people who had not killed any pakehas.?

McDonnell responded by contrasting the poverty of Ahipara people with the
supposed prosperity of southern tribes. A principal cause of their poverty, he
argued, was a lack of Pakeha settlement ‘to push you on, to purchase your
produce, to give you new ideas, to praise you when you behave well, or to
caution you when you behave ill’. He maintained that Maori would become
prosperous only by having Pakeha settlers living on the land:

if you seli land, true, you will have parted with it but unlike other lands you have
sold, you, yourselves, and your children after you will continue to reap a benefit
from the White man who will occupy it and kindle his fires upon it. It is now for
you to decide, whether you are going to remain with your wives and little ones in
a state of disgraceful poverty, considering the means you have at hand, or seize the
chance that is now before you and better your condition 3

In a September 1873 meeting McDonnell also used Panakareao’s statement
about the ‘shadow of the land’ to support his argument to sell and encourage
Pakeha seitlers:

you, the Rarawa were, with Ngapuhi the first to welcome the white man but you
have let him, the substance, go from you, all that you have retained is the shadow
and other tribes are now enjoying the benefits that might have been yours this
day.*

11. T McDonneli, ‘Report on Land Purchases North of Auckland’, 7 August 1873, Ma/MLP 1/1 1873/19
1z, bid

33. Ibid

34. T McDonneil to Native Secretary, 27 September 1873, Ma/MLp /1 1873/12

35. Ibid
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Unfortunately, we have only McDonnell’s reports and not detailed records of
Maori discussions at the land-sale meetings. Historian C Geiringer suggested the
anticipation of long-term benefits from Pakeha settlements encouraged not only
sales but an acceptance of low prices.®®

By the end of the nineteenth century, the residue of lands for Maori were
proportionately small. In the district from Ahipara to Herekino, shown in figure
58, what was left to Maori from the 1877 sale of the Tauroa and Epakauri blocks
was probably the poorest in Muriwhenua. The Waitaha native reserve on the
coast, and the northern aspects of Herekino Harbour, which were still Maori
lands, included large sand dune areas. The balance of the Maori land was hilly,
in forest and scrub. It was later to be devastated by gumdigging and the removal
of the millable timber. Attempts to establish farms there in the 19305 were
unsuccessful: they were abandoned by the 1960s and reverted to scrub. On the
more fertile southern shores of Herekino Harbour, only tiny reserves remained,
Omaku of 26 acres (11 ha) and Owhata of 48 acres (19 ha).

North of Whangape Harbour, Paihia and Whakakoro blocks, as shown in
figure 59, remained as Maori land. They were held in Maori tenure until the
Native Land Court effected partitions from 1910, whereafter various divisions
were sold.

Despite the promises, there was no effective Pakeha settlement in the area or
the development of farms until well into the 1900s. There were no continuing
benefits. In the mid-1880s, in the hinterland beyond Herekino, a village
settlement was proposed, as shown in figure 59. Such settlements were part of a
Government scheme to relieve Pakeha poverty and unemployment. Lands were
subdivided into 40 to 60 acre (16 to 24 ha) units around a village nucleus, but no
settlement under the scheme was achieved in the manner expected.

9.5 NORTHERN PENINSULA
9.5.I Lower peninsula

Were it intended to protect the land reserved from the massive sales of
Muriwhenua South and Wharemaru in 1858, the protection did not last beyond a
decade. It will be recalled there were only two reserves for the Houhora Maori,
the 100 acre {40 ha) Te Rarawa reserve, and the Houhora block of 7710 acres
(3120 ha), as shown in figure 60. Both passed to influential traders in 1866, the
circumstances suggesting they had in fact been ‘sold” beforehand.

It will also be recalied private purchases were prohibited until 1865, when the
Native Land Court was established, and even then they could be effected only
after the Native Land Court had awarded a title. Maori generally lacked the cash
required for survey and court costs and, more regularly, the award of title by the

36. Document F10
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Figure 58: Alienations and lands retained, Ahipara to Herekino
court indicated that a purchaser had provided funding. In this case the titles were

investigated in 1865, the first year of the court’s existence, and the conveyances
were noted the next year, suggesting both a prior arrangement and some
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influence on the traders’ part to meet the survey costs and to gain such priority
attention.

The matter may have been heard by Resident Magistrate White. We cannot be
certain, since the court’s records are now missing, but Resident Magistrate White
was also a judge of the Native Land Court at this time. In any event, he knew of
the circumstances. He wrote later that the Rarawa reserve passed to Captain
Butler, who was his neighbour in Oruru, ‘in liquidation of certain debts of the
tribe’.¥ At the same time Houhora passed for £550 to the gum traders Ludolph
and Henry Subritzky. The point at which the Maori village was relocated is not
known, but from this moment Maori ceased to have any interests at all in the
southern end of the Muriwhenua Peninsula.

The primary concern in these transactions relates not to Maorn motives in
selling but to Government responsibilities in buying. What protection was given
to Maori to secure them with adeguate lands? A petition of 1943, 85 years after
the transactions, suggests the Maori focus at that time was not on that issue but
on the price paid for Muriwhenua South and Wharemaru. It was alleged:

As to the sale of Muriwhenua block — the price agreed upon by the elders before
Judge Knight [should read “White’] was paid as purchase money. The eiders not
being any the wiser, thought that the sum of £1000 represented the price of 5/6 per
acre, when in reality it was only 4d per acre. One of the elders would not sign the
deed. He suspected that the purchase sum of £1000 did not represent the price of 5/
6 per acre. His name was Hemi Kapa. Later Judge White paid him the sum of £100
making the total purchase money £1100. We respectfully submit to Parliament to
grant an enquiry to ascertain as to whether or not this sale was just and whether the
whole of the purchase money was paid. We state that this sale was a fraud and that
the whole of the purchase money should be paid up.®

Despite the inaccuracies in the petition, to which Crown historian F. Sinclair
referred,® there is corroboration for the view that the acreage was unknown
when the transaction was sealed. As noted in the previous chapter, Kemp thought
the area ‘cannot be far short of 40,000 acres [16,188 ha]’. On survey, six months
later, the area was found to be 86,886 acres (35,163 ha). For the Crown it was
contended the actual area was unimportant in fixing the price, for the land was
sold on the basis of a lump sum. The more important point, however, is whether
the Crown could have assessed the fair price for Maori if the size of the land was
not known.

The words of the petition suggest Maori may have settled for a further
payment, but one cannot be sure. That may have been the most they could have
expected in the political climate of the time. Maori opinions were not recorded,
however, for this petition, like many others, was never inquired into. Although

37. BAFO-a760/11, pp 314~315

38. Hone Wi Kapa and Mutu Kapa, 28 July 1943, essential documents, Surplus Lands Commission, NA
Wellington, pp 110-111

39. SesdocH, psz
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Figure 59: Herekino to Whangape, circa 1900

correspondence continued on the petition until 1947, and although a further
petition was filed on the same matter in 1949, the Maori concerns were not

investigated.
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The further petition of 1949 was more comprehensive, seeking an
investigation into the alienation of Muriwhenua South, Kaimaumau, and
Houhora, and also the loss of lands to the north, including the Maori settlements
of Werahi and Kapowairua. It is to the northern part of the peninsula that we now
refer.

9.5.2 Upper peninsula

samuel Yates Samuel Yates and Stannus Jones became established as traders in the Far North
in the early 1860s. In 1866 the Reverend Richard Taylor wrote of the
Parengarenga population as comprising:

about 100 men women and children, but Brown [Paraone] states there are 300.
They are digging Kauri gum, they have sold 880 tons of it obtained from this
narrow tract from which they got 30s per cwt. They have been working for the last
10 years and still have not exhausted the supply, they support a trader a Jew named
Yates, who is well spoken of, he keeps a store.#’

Yates was to acquire over §6,000 acres (22,663 ha) of the land where he had
set up shop, but at the time the position was confused by rival title claims. First,
however, we consider the man himself. He was the son of a London lawyer and
was regarded as ‘a gentleman of culture’, having been educated in the arts at both
Liverpool and Paris. In 1853 he chose to settle as a storekeeper at Mangonui. To
the delight of Resident Magistrate White, who arrived in 1858, Yates brought
‘standing’ to the area. Thereafter Yates moved north to Parengarenga and
established himself as manager of the only general store in the area and as a gum
trader. He also joined the local Maori community, marrying Ngawini, whom he
called Annie.

The contenders At this time there were three contenders for the land. The first was the
fortheland  Government, which claimed the land as surplus to Taylor’s transaction, though
Resident Magistrate White may have raised the surplus claim mainly to defeat
the arguments of the second contender, the Reverend Richard Taylor. Taylor
claimed, as he had consistently done, that he held the Iand in trust for the tribes
to prevent its alienation. In his view, the Government had no surplus right since
the land was not purchased save for a small part which had been cut out for
himself. His position was that the land had been entrusted to him for the people.
Maori were the third contenders. They saw themselves as still owning the land,
neither the Government nor Taylor baving taken physical possession of any parts
or having otherwise asserted any rights on the ground.
Yates's Yates presumed to have purchased ‘Parengarenga’ {or Paua) from local Maori
P ere  in 1863. If he had done so, however, it could only have been informally since,
affirmation’  again, there was no right of private purchase until 1865, and then only after
investigation of the title. In any event, having ‘purchased’ the land in 1863,

40. Entry for 25 April 1863, Taylor's journat, Tay qms 1833-73, ATL
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Figure 60: The alienation of the northern peninsula by 1900

Yates built a large home of 11 rooms on it, in that same year, with three further
residences for his employees.

Taylor may not have been aware of Yates’s ‘purchase’ but he had some
contact with local Maori and had learnt of Yates’s presence. On 26 July 1866
Maori signed a further acknowledgement or affirmation that the land was held by
Taylor on behalf of the tribe.* The Native Land Court did not investigate the title
until 1871.

As mentioned in the previous chapter, when the matter was before the Native
Land Court Resident Magistrate White abandoned any Government claim to the
area. He had previously advised the Government that, by doing so, the land

41. Taylor to F D Fenton, 19 June 1873, GNZ, Mmss 297, Taylor collection, folder 18, APL
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9.5.2
-~ Block Titte Area (acres) Disposat (abbreviated)
Kapowairua Crown grant 852 Vested in R Taylor. Transferred Taylor family to
1852 S Yates 1876, to R Keene 1920, to Crown 1966,
now in Te Paki recreation reserve (1084

Muriwhenua NEC title 1871 56,628 Vested in seven Maor. Transferto S Yates 1873, 10
R Keene 1920, to Crown 1966, now in Te Paki
recreation reserve (1984).

Whangakea NLC title 1871 264 Vested in five Maor. Transfer to A Yates 188¢, to
R Keene 1920, to Crown 1066, now in Te Paki
recreation reserve {1984}

Mokaikai NLC sitle 1875 16,923 Vested in 1o Maod. Transfer o F Sinclair, financier
to Yates, 1878, to A Yates 1907, to R Keene 1920,
to Crown 1973, now Mokaikai scenic reserve
(1984).

Table 1. The disposal of Parengarenga lands granted to Maori at 1875

would pass to Samuel Yates, who was an eminently suitable settler. Neither the
Government nor the Native Land Court considered Taylor’s position, however,
and the land was vested in seven Maori. Yates’s transfer was not presented until
1873, the year in which Taylor died.

Accordingly, Samuel Yates became the largest private land-owner in all
Muriwhenua, acquiring initially 56,268 acres {22,772 ha). Soon after, he and
members of his family, or his financial adviser, Francis Sinclair of Hawaii,
acquired more — Kapowairua of 852 acres (345 ha), Whangakea of 2064 acres
{107 ha) and Mokaikai of 10,923 acres (4421 ha) — bringing the total to 68,667
acres (27,790 ha). In 1920, the whole was to pass from the Yates family to the
Keene family of Wellington. Thereafter, the lands passed to the Government, as
Te Paki and Mokaikai Stations, in 1966. The Maori jands awarded and
transferred are shown in table 1 and figure 61.

Titles were arranged for lands sold, but not always for those retained. Te Neke
block was a small area of eight acres on the west coast that was kept out of the
Muriwhenua transfer to Yates in 1873. A title for Te Neke, however, was not
given until 1967, almost 100 yeas later. It was then purchased by the
Government for $20 in 1969, but handed back again, in 1993, when it was set
aside as a Maori reservation for Ngati Kuri, Te Aupouri and Ngai Takoto.
Motuopao was an island off Cape Maria Van Diemen that was also kept out of
the sale. As discussed below, it was later assumed by the Government, on the
incorrect basis, as advised by Resident Magistrate White, that the island was
surplus from Taylor’s transaction.

Further land, as shown in figure 61, passed from Maori ownership to the
Government. The title for Murimotu was established by the Native Land Court
in 1873 for 2491 acres (1008 ha} and was vested in 10 Maori. It comprised 2472
acres (1000 ha) on the mainland and 19 acres as Murimotu island. The
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9.5.3 MURIWHENUA LAND REPORT

Government purchased the shares of seven of the 10 Maori in 1878 and took as
a result 1700 acres (690 ha), being part of the mainland and the whole of the
island. It is now the North Cape scientific reserve. The balance, now called
Murimotu No 2, remains as Maori land.

The Ohao block was divided by the Native Land Court into four parts in 1901
and 1905. Two blocks comprising together 869 acres {352 ha) were vested in 174
Maori owners, the restriction to 10 owners having ended by then. The 86¢ acres
was acquired by the Keene family in 1924. It passed to the Crown in 1966 and
since 1984 has been a scenic reserve.

By the means described, the vast majority of the lands on the northern and
western aspects of Parengarenga Harbour — including one of the most sacred of
all areas to Muriwhenua Maori, and the Maori people as a whole — passed mainly
into private European ownership, and thence to the Government. More
particularly, 68,667 acres became vested in one family, while several hundred
Maori, living in the area, retained 14,470 acres (5856 ha). The former is now
Crown land in recreation or scenic reserve, while the latter is held by the
Muriwhenua Maori Incorporation. The current ownership is depicted in figure
62.

Maori emerged from this process with little understanding of what had
happened. Of the main Maon villages, Paranoca, Kapowairua, Werahi,
Ngatekawa, Te Wharau, Takapaukura, and Te Hapua, the first three were on land
that had ceased to be Maori Iand, although Maori thought they owned some of it.
There were people living at Kapowairua, on what was then Government land,
into the 1960s. The fourth and fifth villages mentioned, Ngatekawa and Te
Wharau, overlapped onto lands that had been sold. Takapaukura survived to the
1960s. It was the home of the former Minister of Maoi Affairs who was to move
the Treaty of Waitangi Act 1975; but now only Te Hapua remains.

9.5.3 Motuopao Island

While Maori complained of the alienations generally, a major concern was the
small island of Motuopao off Cape Maria van Diemen, because of its importance
in Maori life. Motuopao stands in view of Te Rerenga Wairua, the departing
place of Maori spirits, and on part of Motuopao is the burial-place of the
paramount chiefs of the Far North. It was the subject of Maori petitions from
1879 10 1615, and 1s still the subject of complaints.

In 1873 Resident Magistrate White was instructed to obtain certain islands for
lighthouses, including those off the North Cape and Cape Maria van Diemen. As
earlier noted, White succeeded in acquiring not only the 1g acre (8 hay Murimotu
island for that purpose, but 1687 acres (683 ha) on the mainland at the same time.
However, Motuopao was not given over.

Motuopao had been included in Taylor’s transactions, but Taylor had taken
his entitiement under the Land Claims Ordinance at Kapowairua. Then the
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Government had abandoned any surplus claim, in 1871, and the island thus
remained Maori customary land. Further, when the Native Land Court
investigated the Muriwhenua block in 1871, two areas were kept out, Te Neke
and Motuopao. The court appears to have understood that the delineation of the
Muriwhenua block was not to prescribe an area of Maori land so much as to
define the land that was to pass under sale to Samuel Yates. We mention this
because there has been an opinion, recorded in The Cyclopaedia of New Zealand
in 1902,* that Samuel Yates presented Motuopao to the Government. This
opinion, which has been repeated in subsequent histories, has no foundation.
Motiopao was not included in the land Yates acquired.

Accordingly, the method by which the Govemment acquired Motuopao was
simply that, on 4 March 1875, the Government published a Gazetfe notice stating
that the native fitle to© Motuopao had been extinguished®. How, was not
explained. The following day an order in council declared Motuopao reserved
for a public utility.

Once more we are faced with the position that the Governiment has never had
to prove its right to Maori land. It is enough to declare the native title
extinguished. It seems likely that reliance was simply placed on a report from
Resident Magistrate White of 1874, which stated, with inaccuracy and lack of
clarity:

With regard to Cape Maria van Diemann there can be no doubt that it was part
of Rev'd Mr Taylor’s purchase, a portion of which, with the consent of the
Government I assisted the Natives to pass through the Native Land Court for their
special benefit - I do not think therefore that the Natives should be called upon to
convey property which must be legally vested in the Government.®

If the resident magistrate was meaning to say that the title to Motuopao had
been investigated by the Native L.and Court, then he was incorrect. In any event,
the basis on which the land was ‘legally vested in the Government’ was not
explained. White could only have been assuming that the land was Crown
surplus. If so, there was a remarkable situation. The resident magistrate had
abandoned the surplus land claim to assist Yates to acquire the land, then revived
it to claim the balance for the Government.

It is likely Maori had no knowledge of the Government’s claim to Motuopao
until a lighthouse was built there in 1876. This prompted an early reaction. By
1877 Maori had an application to the Native Land Court to have the title
investigated. The claim was dismissed. A Government declaration that the native
title to land had been extinguished was binding on the court. There were then
letters of complaint to the Government, in 1877 and 1878, followed by a petition

42. The Cyclopaedia of New Zealand, 1902, p 60

43. New Zealand Gazette, 1875, p 181

44. White to Civil Commissioner, 21 October 1874, res 2/5/2, Department of Conservation Head Office,
Weltington (doc rL, p 119)
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9.5.3 MURIWHENUA LAND REPORT

in 1879. This provoked no more than a simple assertion that Maori interests had
been transferred, by when, how, or what instrument being vnstated. A further
petition followed in 1881. On that occasion the response was simply that the land
was Government surplus. Yet another petition followed in 1882, but it met the
same response. Assertions of the Government’s right, without any adequate
inquiry or explanation, were also made in response to letters of 1883 and 1886.

Motuopao was a most significant island, however, and, for the protection of
their ancestors, Maori could not Jet this matter lie. A further petition followed in
1894. It was bundled up with complaints about surplus lands throughout
Northland and referred to an inquiry in 1907, but in the report that followed,
Motuopao was not specifically addressed. In the result, the correspondence
carried on as before and there was yet a further petition in 1915.

At that point Tau Henare, the member of Parliament for Northern Maori,
examined the file. He expressed his dismay at the inadequate responses that had
been given on several earlier occasions, contended that the matter had never been
properly examined and argued the land was still Maori customary land. With that
opinion, we agree. As a result of his intervention, the Government made an ex
gratia payment of £150 in 1919. However, it would not return the land. The
Department of Lands and Survey, moreover, was most opposed to even an ex
gratia payment, fearing that the action could be taken as an admission that would
lead to a host of similar claims being brought. It was further considered *a most
ill advised step’ that the member for Northern Maori had been allowed to peruse
official papers.*

It is obvious that at no point prior to Tau Henare’s intervention was an
adequate inquiry made. The facts seem abundantly plain. It is only on the basis
of the surplus land construction that the Government could have pursued a claim
to this land. The strength of a surplus land claim was tenuous at best, and was
even more flimsy in this case, where the Reverend Richard Taylor, of his own
admission, bad not purchased the land at ail but had taken it on trust. In any
event, the Government had abandoned a surplus land claim in 1871. Its right to
Motuopao was simply that of an unfounded assertion in a Gazetfe notice.
Moreover, at no point had the Govermnment considered the significance of the
urupa on the land, though it was certainly informed of it. The point was entirely
discounted. And, finally, the Government directed that, of the £150
compensation, £100 was to be paid to the “Trustees of the Nga Puhi Patriotic
Fund’. The Government was apparently unaware that Nga Puhi were another
people.

45. Hawthorne to Under-Secretary, Department of Lands and Survey, 13 December 1917, res 2/5/2,
Department of Conservation Head Office, Wellington {doc ¥1, p 119}, pp 42-43
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CONCLUSIONS ON THE GOVERNMENT PURCHASE PROGRAMME

To summarise opinions on the Government purchase programme:
* Most lacking was a settlement plan to ensure equal benefits to both races.
» In the absence of such a plan, the contractual arrangements are contestable

for lack of common purpose and design.

No adequate protective arrangements were made. The absence of a
necessary sense of duty to protect Maori interests stands in contrast to some
extraordinary measures to buy, as the exhumation of Panakareao and
Ereonora shows.

There was no adequate inquiry into the Maori reserves needed. Had the
Govemment compared the number of Europeans and their land holdings
with the number of Maori, the land they had retained, the hapu divisions and
comparable land qualities, then it should have been obvious that the whole
of Victoria Valley, for example, should have been reserved.

Title problems were not resolved. The Native Land Acts were to advantage
the Government and Europeans, to facilitate the acquisition of Maori land,
and were not for Maori benefit. They did away with hapu titles. They
limited the number of owners to 10, disinheriting the remainder.

Maori allegations of intimidation and of Government control of the Native
Land Court, in the Taemaro area, indicate further extraordinary measures.
The allegations of intimidation need not be proven. The established facts
are enough to show the systemic inadequacies for the protection of Maori
interests. While the Government’s land claims were highly contestable, the
Government was not accountable to anyone for its putative acquisitions. It
was not obliged to prove them, there was no independent audit of its
operations, there was no forum for Maori to challenge the Government’s
assertions, and the Govermment failed to make an adequate inquiry of the
facts in response to Maori complaints. Indeed, the Government’s frustration
of Maori petitions to obtain a full investigation of their many contentions is
a consistent feature of its response over many decades.

Maori were prejudiced in various ways by the lack of such a basic
protective measure as requiring the Government to prove its acquisitions
and document its land claims. The onus would then have been on the
Government to state, at the outset, the basis for its claims to the lands east
of Mangonuli, and to produce the necessary documents for examination and
challenge. The Government’s right to the ‘missing conveyance’ land, and
whether to the whole or part only, should also have required the discharge
of a higher evidential burden. The basis of the Government’s claim to
Motuopao would have been known and apparent from the outset. Many
other areas of uncertainty would have been removed, and Maori would have
been entitled to assume that they still owned that which was not clearly
recorded as having passed to the Government or private ownership. Forced
removals, unlawful occupations and arrests were the result, as Maor,
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lacking information and having tried official channels, sought to have the
position fully inquired into and clarified.

With regard to the surplus lands, the Government not only allowed the
postition to remain uncertain in the far northern Muriwhenua Peninsula, but
also capitalised on that uncertainty, for the benefit of an individual private
purchaser, by claiming a massive area as surplus until such time as Maori
sold the land.

The final irony concerns the old Maori policy that European settlement
would bring long-term benefits to the various hapu. It was a policy endermic
to the Polynesian social system, and had been fostered as well by
missionartes, by officials during the Treaty debate, and by a succession of
governors. It was finally promoted in the 1870s to relieve Maori of their
south-western lands. It must have been obvious, not only that there were no
policies in place, or proposed, to ensure that Maori indeed benefited from
the sale and settlement of their lands, but that the whole premise on which
the Treaty of Waitangi was proposed, in Lord Normanby’s instructions of
1839, was that Maori would retain a sufficiency of land in order that they
might so benefit.

When the Tribunal’s inquiry opened, some claimmants protested that they
should not have to prove how they lost their land when the Government record
was not known to them. They only knew for sure that all the land had once been
theirs. They thought it was for the Government to show:

o the basis for the Government’s right to the land; and

» how Maori could have ended up with so little, when the Treaty of Waitangi

had promised a beneficial and protective regime.

The foregoing chapters have been directed to the question.of how the vast
majority of the lands passed from them; and nearly all of that within the first 35
years after the Treaty.
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CHAPTER 10

SOCIAL CONSEQUENCES

- - - It {5 possible, however, that there may be some tribes that have sold reckiessly, and are
in danger of becoming paupers. The ramifications of family and hapu make it a very
difficult thing to arrive at the precise extent of land held by any one tribe, but a careful
collation of the schedules with the map, aided by what information is available as to the
numbers of the respective tribes, indicate the Rarawa of Mongonui, the Ngatiwhatua of
Auckland, and the Patukirikiri of Coromandel, as those that have the least extent of land
left in proportion to what they have sold. ... [ would recommend that none of the
cultivations of the Rarawa . . . should be allowed to be sold, . . .

Report on the native reserves in the province of Auckland,
Comumissioner of Native Reserves, 1871

10.1 CHAPTER QUTLINE

This chapter considers the reserves and the little land remaining after the
Government purchase programmes. It reviews the legacy of petitions, disputes,
and uncertain land rights, and the social and economic consequences.

10.2 RESERVES AND LANDS REMAINING

There could be no hope that Maori would share in a new agrarian economy if Origins of

there were no plans that Maori should retain an essential land-base. Few things
would have provided as much for equity and future Maori participation in the
economy as a fair share of the land. Crown counsel’s position that the
Government was not expected to secure Maori reserves seemed to us to take
credulity too far; and we do not regard seriously the contention that the
Government’s professed inability to assess Maori reserve needs could excuse the
patent lack of them. That a reserves policy was seen to be required is obvious
from the early history. The Church Missionary Society in London had faithfully
conveyed to Parliament the missionaries’ opinions on how reserves were needed,
and to that end the missionaries themselves had taken land on protective trusts.
Native reserves were advocated by the Aborigines Protection Society and were
proposed by the 1836 House of Commons Select Committee. To establish its
humanitarian credentials before a government so inclined, the New Zealand
Company, in 1839, proposed to reserve one-tenth of all land acquired. Lord
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Normanby’s instructions to Captain Hobson RN of 14 August that year expressed
the general sentiment that Maori must retain those lands needed for their own
use. It is a little late in the day to suggest that the Government was not obliged to
ensure that Maori kept sufficient land.
Subseguent At the frontier, however, the implementation of a fair reserves policy was
oé‘éiif:?i prejudiced by a growing antipathy to Maori interests. This is shown in a range of
opinions: that land had no value in native hands, that only their cultivations
should be reserved, that the other lands were not used, that Maori were a dying
race so they did not need land, that Maori should be relieved of the burden of
their lands so they might learn to labour for a living. Each argument had only
such merit as convenience might give, save perhaps for the view that the Maori
race was dying. That could only have meant a possible excess of land in the
future, however, for at the time Maori were the clear majority, and in
Muriwhenua they were more than double the number of Europeans. The
Government, as a fiduciary, could not afford to assume that the race would pass
from the scene. It bad at least to wait for that to happen.
Reserves policy, The Government maintained a reserves policy in name, if not in practice, but
180 sufficient to satisfy the Imperial Government that a reserves policy existed.
When the Native Minister launched his purchase campaign in 1854, he reported
to the Colonial Secretary on the purpose and administration of the then reserves.
Reserves, he said, consisted of;

blocks of land excepted by the Natives, for their own use and subsistence, within
the tracts of land they have ceded 1o the Crown for colonization . . .

He added:

in general there has been a distinct understanding that Maori should not at any time
be called upon to alienate any lands so reserved, it being considered essential for
their own maintenance and welfare to retain thern.”

It was proposed that mixed local boards, consisting of resident magistrates,
missionaries, and chiefs, should administer the reserves ‘for the social,
industrial, religious and educational advancement of the Natives’. The boards, it
was thought, should have no power of alienation without the Governor’s express
permission, because they ‘should be permanently retained’.

Reserves policy, In May 1861, in a circular to all district land purchase commissioners, the
186 Native Minister again reiterated the long-standing reserves policy. Before final
payment was made for lands purchased from Maori, he directed, reserves were
to be clearly defined, and they were to be properly surveyed before purchase

agents submitted the block plans to the Commissioner of Crown Lands.?

1. Mclean to Colonial Secretary, 29 July 1854, no 41, Turton, Epitome, p D21
2, MclLean to district land purchase commissioners, 3 May 1861, AJHR, 1861, ¢-8,p 1
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inadequacy of In Muriwhenua, however, proper reserves were not maintained. Those at

feSeVeS 1865, after the pre-Treaty transactions and the first round of Government

purchases, are set out in table 1. There were but 34. Only one, at 1130 acres {458

ha), exceeded 1000 acres {405 ha), and only two others were more than 500 acres

{202 ha). The economic value of many was negligible. Those at Parapara, Te

Ahua, Otarapoko, Patiki, and Hikurangi were either rugged bush, or remote from

the fledgling towns or from the river or coastal access routes. The Okokori, Te

Kuihi, Taemaro, Waimahana, and Motukahakaha reserves would confine the

people to subsistence cultivation and fishing. Though Maori were more than

double the number of Europeans at this time, these reserves represented only 2.7

percent of the land processed for Europeans ~ far less than even the New Zealand
Company had proposed.

The Ngai Tahu Report 1991 considered three elements should have been
weighed to assess the adequacy of reserves:

(a) the kainga and cultivation areas required for subsistence;

(b) the lands needed for agricuitural and resource development in Western

terms; and

{c) the endowments necessary to fund the hapu’s general schemes.

We agree. Further, the Report of the Waitangi Tribunal on the Muriwhenua
Fishing Claim emphasised that development was a human right; and the Maori
developmental right had especially to be protected considering that Maorn: had
traded settlement and Govemment rights in order to secure it. Reserves, in other
words, could not have been pitched at a subsistence level alone.

We consider none of the reserves in Muriwhenua was adeguate 10 provide
reasonable livelihoods in agriculture for the members of a small hapu. The
minimum standard of the time was 100 acres (40.5 ha) for one European family,
and more, as in this case, where marginal country was involved. The maximum,
as we have seen, was 2560 acres (1037 ha), for one European, or more if the
Governor allowed, and after 1865 there was no limit, with the Government
allowing one European to acquire 7000 acres at Houhora and another 56,000
acres at Parengarenga.

The Government must be taken to have known of the problem. The resident
magistrate should have been aware. In 1871 the Commissioner of Native
Reserves reported, from Auckland, that some Maori were ‘in danger of
becoming paupers’ and that ‘the Rarawa of Mangonui’ was one of thiee groups
where Maori had the least extent of land left in proportion to that sold. Under the
blanket labelling then common, the reference was probably to the Maor: from
Mangonui to Kaitaia and Ahipara, the report assessing that these numbered 12775
persons holding 24,266 acres (9833 ha), or 19 acres (8 ha} per head.® Most of this
was stock country, at best.

3. Report from the Commissioner of Native Reserves, ATHR, 1871, vol 2, -4
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Why were the reserves so few and meagre? Leaving aside any personal  inadequacy of
motives of particular Government officers, the problem, we consider, was a lack ooy andplans
of sufficient standards, giving free reign to any land greed or antipathy to Maori
that might have existed. The Native Minister wrote only in general terms,
assurning, for example, that reserves should be ‘sufficiently extensive to provide
for their present and future wants’. No greater guidelines were given; and in
writing to Kemp, only 12 months later, the Native Minister stated:

It may be found advisable to issue a few Crown grants, of from one to 100 acres
each, to four or five of the principal chiefs out of the lands they may surrender to
the Crown.*

Nor did the so-called ‘reserves’ have the benefit of the reserves legislation.
The efficacy of the Native Reserves Act 1856 was dubious, but it did at least put
a check on alienations. Only one of the reserves was ever formally gazetted under
that Act, however. In effect, ‘reserve’ was no more than a synonym for ‘on hold’.
Table 3 shows how reserves were made one day, only to be purcbased the next.
None was reserved for bapu.

To complete an adequate reserves plan, some particulars were needed on the  roliey and
numbers of Maori, and the quantity, quality, location, and tenure of the land gf::g;tgy
required for their future wellbeing. The Crown contended that as much as could
have been done at that time was done, but that is not supported by the facts. No
one could refer to any assessment, for the purpose of reserves, of hapu strengths,
of the spread of the kainga, of the optimum location and quantity of lands that
Maori would need in order to participate in local development, or of the
administrative structures necessary for tribal management and individual
operations. There is a significant lack of reports on the Maori circumstances, and
of evidence of any planning for the protection of their interests. There was not
even an estimate of Maori numbers. Their cultivations, as necessary for their
subsistence, were sometimes mentioned, but their traditional access to other
areas for hunting, which was part of their traditional subsistence, was rarely
considered, and no mention was made of their developmental rights or capacity.

In brief, there was no inquiry as to what might be ‘ample reserves’; and, if
consideration was given to ‘future wants’ at all, then no comments were made as
to why Maori should want less, in future, than Europeans, or on the equity of one
European holding thousands of acres and numerous Maori on reserves of under
100 acres. No thought was given to agricultural training or development
assistance. This was not an inconceivable proposition, since the missionaries had
been providing just that. It was not the wit that was lacking, but the will.

Instead, the historical record peints to one consistent theme: a desire to acquire
as much Maori land as could be, to limit Maori lands as far as possible, and to
remove Maori entirely from the town areas and the nearby fertile flats and

4. P Wyatt, "Crown Purchases in Muriwhenua, 1850-1865", Aptil 1093 (doc #g), p 48
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valleys. The greater evidence is not of inquiries into the amount of land Maori
might need, but of how they might be talked out of the reserves they were
seeking.

The Crown claimed that the Government could not have predicted Maori
needs or foreseen the future, but meeting needs and planning ahead is what
governments do, and the land-buying programme was evidence enough that the
Government was planning ahead, at least for Europeans. Some consequences for
Maori were perfectly foreseeable, but the choice was not to foresee them.

The Crown claimed also that matters must be seen in the context and standards
of the time; but that proposition cannot be taken too far. The standards had been
set beforehand, in the Treaty of Waitangi debate, and subsequent departures
from them were not necessarily agreed or may have been for self-serving
purposes. It was said, further, that Maori were wanting to sell and had the
individual right to do so; but the lands were not individually held, so there was
no such right. In any evemt, no individual propensity could relieve the
Government from its duty to protect.

The main Crown argument was that, at 1865, sufficient other land remained.
That argument relied partly upon research advice that Maori had kept the best
land and only the inferior land was sold. That advice, we consider, was wrong.
By 1865 the hapu of Muriwhenua were in a precarious position. They had no
significant land holdings throughout the central band from Mangonui through
Taipa, Awanui, Kaitaia, and Pukepoto to Ahipara. They were excluded from the
fertile valleys and flats of that area, and from the associated river and harbour
cartage routes and the rudimentary towns. The only significant aggregation of
fertile land that Maori retained was a little further back from Kaitata in Victoria
Valley. The other lands south of Ahipara, or at Parengarenga, were not in the
same category.

The position at 1865, then, is that Maori were effectively excluded from land
ownership in the main area of activity, save only for Victoria Valley, and that
meant that some hapu were now without land except by loading themselves onto
their relatives in the outer areas. We cannot see how it was appropriate that the
greater and best part of the central band could have passed to Europeans without
considering, at the same time, the requirements of the Maori of those places, and
the importance of preserving a share for them in the more productive and
accessible parts.

At 1865, moreover, Maori held only precariously to the outer lands. If the
Government had intended to keep them for Maori, the Crown’s claim that Maori
were well provided for may have been more tenable, but no such intention was
manifest. Attempts to buy the remaining lands were still carrying on. By the
18708 most of Victoria Valley had been acquired. The Government purchase
machine rolled on without constramt, and the omission to provide adequate
reserves was simply continued. It was precisely because no reserves policy had
been insisted upon before 1865 that there was no history for reserving land in the
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major sales that followed after that date. The mind-set, at 1865, was no different
from when the buying programme began, and it was the same when the
programme ended.

By the turn of the century, the hapu of Muriwhenua were in a parlous
condition. They were in every sense living on the fringes, a marginalised and
impoverished people on uneconomic perimeter lands. They were struggling to
survive, both individually and as a people, and the effect was to disperse the
people and destabilise the polity of the hapu. The Maori land remaining at 1600
is illustrated in figure 63.

By then Maori were about half the population with less than a quarter of the
land, and that which was held was mainly remote and marginal, incapable of
supporting more than a few on pastoral farms. Meanwhile, a few Europeans held
to several thousand acres each. While many more Europeans had latterly come
into the district, these were not farmers but gumdiggers.

10.3 PETITIONS

Subsequent Maori reflection on the inequity of the result found expression in an
outrage of complaints, especially after 18go, when the European population
increased through gumdigging and the reality gradually become apparent on the
ground.’ Not unnaturally, those complaints focused on that which was explicable
to Europeans in their legal and property scheme, for the world was now a
European world where matters would be judged on their terms. The complaints
were honed to particular aspects of property rights comprehensible in the
European system.

While petitions, being the last recourse, may represent only a fraction of the
complaints, they and letters to the Minister of Native Affairs provide the best
record of past Maori opinion and its persistence over generations. In the course
of our inquiries, petitions were continually being found. Those now discovered
have been summarised, with a brief description of the result, in table k. They
ranged across aspects of the Taemaro purchases, the pre-Treaty transactions and
the surplus lands issue. The alienation of Oruru Valley was naturally the subject
of a particular claim, as were the matters relating to Raramata, Tangonge,
Mangatete, Opouturi, Kapowairua, and Motuopao.

Many of these petitions were brushed aside for errors of fact. It ought to have
been obvious, however, that Maori lacked the necessary information, that the
record was a mystery even to the informed, that all official documents were held
by the Government, and that Maori were being compelled to make a case from

5. Anexamination of the extent and nature of Maori protests and complaints on the validity and fairness
of the earty Government purchases is more particularly provided by Clandia Geiringer in ‘Muriwhenua
Land Claim: Subsequent Maori Protest Arising from the Crown Land Purchases i Muriwhenua, 1850
18657, 20 April 1993 (doc 1Y),

335

Consequences

Maori petitions
honed to
European criterig;
foeus on the
particular

Access o the
officiat record



The shift of the
onus of proof

103 MURIWHENUA LAND REPORT

!

0 10 20
kilometres

. |
Hareking Harbow f'f ““\_‘_/
B !
1S s
3L 3E Whangape Harto o )~ M”W'

Figure 63: Muriwhenua Maori land, circa 1900

what they might guess at. The problem, in our view, stemmed not from Maori
error or incomprehension but from the lack of transparency in past Government
action or the fact that the business was all done entirely on European terms. On
the other hand, the Maori circumstance ought to have been apparent to officials.
Maori complaints regularly followed a development on the ground which
established that the land was no longer Maori land, and this should have
indicated to the Government that Maori were not previously aware of the
position.

In effect the onus was thrust on Maori to make a case, when in our view the
burden was really on the Government to establish its right. The only certainty
was that all the land had once been Maori land. If the Government or anyone else
claimed any part, then there was a responsibility on the Government, in our view,
to demonstrate its entitlement, to enrol in some permanent public record the
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method by which the land had ceased to be Maori land, and, if ever required so
to do, to establish from clear records that the alienation was in all respects fair.
The onus of responsibility has still to be put right.

The significance, then, is not in the Maor error or confusion but in the
inadequacy of the Government’s response. Rarely were the facts properly
inquired into and explained. Assumptions were made. Files were not fully
examined or read. A previous clerical opinion on file might be simply copied and
repeated, again and again, until it became viewed as unassailable truth; or it was
seen as sufficient to poke holes in the Maori claim to avoid a full investigation.
Moreover, the Government itself was confused. Land would be claimed as
surplus one day, and as having been purchased the next, especially in
Murniwhenua East, where the Government argument kept cbanging. It was
regularly asserted the old land claims had all been fully and perfectly
investigated by two commissions in 1843 and 1856, when that was not the case.
Honesty of purpose required a full and impartial examination of the relevant
circumstances, but that was not given.

Only on two comparatively small petitions was a Maorl right admitted. A
claim to Motuopao island was accepted, but due only to the unexpected
intervention of the Northern Maori member of parliament. Even then, however,
the island was not returned but compensation was paid; and then compensation
did not pass to Ngati Kuri and Aupouri, but to the people of another tribe far to
the south.

A Maori claim was also admitted to the Otamawhakaruru burial ground on
Puheke, but tben the Government simply vested the urupa in the Public Trustee,
in 1884. It was not passed on to Maori, and the fact that the title was still sitting
with the Public Trustee was not discovered until 1993, during the course of our
inquiry, over 100 years later.

Some particular claims were confused with the issue of surplus lands. Despite
a number of surplus land petitions from throughout Northland, which was the
district most affected by this issue, the Government had avoided a full-scale
inquiry. The Houston commission of 1907 had looked at an isolated incident
only, where the question was not precisely directed to surplus land but to whether
the Reverend Joseph Matthews had promised Maon the Tangonge land. The
commission found that Matthews had made such a promise. Thereafter,
however, the Government referred the matter to another inguisitorial body, this
time the Maori Land Court, in 1925. In the Maori Land Court, Judge McCormick
found that Matthews probably had made such a promise, but as a matter of law,
in the court’s view, the Maori claim could not prevail against the Govemment’s
title.

A moral right was enough for Maori to pursue the Tangonge matter with the
Government, however, and so it passed to a further commission of inquiry in
1927, There, Justice Sim found that Matthews’ promise had not been proven, but
the matter was caught up with a huge number of other petitions throughout the

337

The nadequate
inguiries

Motuopao;
Puheke

Tangonge



MURIWHENUA LAND REPORT

"JEOUIG UMD J03 WISY3 0) 1§93 94

"UOHRPUSNLUCIN O ~ YN puzf eyl ‘pios 1aa0u ideyiduey Ly, siapio pue pweyriady 4 g g1 d T-1'gegi “WHIV | SR8L/011
"HonepurwWosal ot - YN ‘pros 10u sem BxdeyiBuey ey siayio pute eureleiady J g £t d ‘191 “MHEY | 98R1/G5F
"Azinbul §3298 "pa19a1a asnopydy
"R 0] HONBPUIHO0IAI O] '210J2q 0T pue 33pa|Moud Lo INCYNIM siaio St-¥¥ dd
pannbus A ussq pey Janew oy 1) palodas DN | sueadolng Aq usyer cedomogy tey pue syniedN suoriey edayieH T-1°0881 "WHIV gggiTey
"LONRPUSLHI0I8] OU — 3N ‘PIBDUSI 3G 958D BNEIEA JeyL SIBUIC pUE enelepy Bury] vy die-1 ‘0881 ‘YRIV | 988i/g0E
aAynd
‘gpeut Annbu o Jo aseyaind umoIy Wod; SPISe 198 39
“AJinbus UB JO] JUSUILISA0D 01 pauid)al uoiNad - yN | ‘ooe|d [eLing Suipnpour ‘sa1de 0z Y|, edueIo0 2, IS 81 d°2-1 ‘288 “YHIY | T8BIAET
"2A19%3) asnoly3y
v se Jede pugist 125 pey [1I2UN07) S IApIC ug *SLgT
YaIBRA § Ug) "paysSInBUTIXa U0 U el 2115 2A1IEN] "IN §,PUBLSE %998
-osgyoand § oAR ], woly puey sajdins, sem ordomo | CIURSHOD INOYILM pupis] cRdOmO HO
*$10412 POUIEIUOD HodaT sn0TA21d PAIAPISUOD DWN ENOYIYBL] PRIV TURLIDALTY T L, $101]10 yaaas pue vdady IBUCH zzd ‘T-1 7RI “HHIV | TRRL/LRL
‘wires
25120031 01 patlap DYN Auadord umory mou ‘Aouom aseydind co% 1y 10 Jual wnuue
sem 11 pue ‘gl 1060190 z esd umold e paaanal | 19d 0017 ¥oo8 UASUOD HIOYIIM PURIS]
pey ‘pugi paseyoand pey o14e], panodaz YN oedon;oN HO PNDAIF NGB 1YL, 53110 g€ pue [FuoH Lmey zzd T 1881 “HIY | tR81/66
.h;"d::_m oM pUB]S]
‘apet podal ou ~ YN oedomOy tO p19aia asnoiri8T ey, s32030 g1 pue awmpy esadoN (1N | 6Ly jlove
' Sxoouysiy pue sued pue
s1od Aq 1ng, ‘Asuom ur 18] pred 1ou s
“HOIIRPHSWILICOAE OU ~ YV pauInial 2 saseyored mol7y J ey 1Byl MLEYN], BWEIME 31, tdt-r'glgr “dHEY | 8Ligi/gs
WILHIAALTY BORR] {SuatomIng URIRITY FAURN

338



SociarL CONSEQUENCES

("381 aansnEYX2 te 9g 03 podind jou seop siyl) ‘suonned vnusyMuNA (N 2jgel,

-axmbur ot paynodde

pouINIal 5q

{(z ou)

ag arensidew A1epuadns 8 jey; popusiuedat — YN | dwems s8ucBue] wispurluimiea eyl | sI0wI0 9aty pue idiing nowiy, gd 'E-1'0g1 "YUy | vogiptl
s1alo
in03 pug 1ad oy ‘50
11 pue 13ucH LIMSY ‘SIS0
"UOISSREWOD TeACT B Ag o3 paynbur 3G saougasd £F pue naay, a1, MU A ‘si91]30 P6g1/508
Bu1puz)$IN0 B52Y3 1BY) PAPUSLIUCIAI ~ JYN “peuIn)a 9g  spuej seqding 1oyl LY pue eBueanayoly vuRyley] | o1 d'L-T'P6RI "HHFV | ‘01111086
srensidew Juapisas AR AQ ue® ATnySuoima
Ag Ambuy Jo] JusunieAs) 03 pailaya uonnad —- YN 13URENBY A, PUE OIBWISEY, JBY ], s;aylo gf pue Bleogd 1Way g d €106 "YHIV | Tog1/EP
slensidew japisal Aq PALINaI 3¢ e}

Annbuy sog JuswiuascH o) pawsjos aquennad -~ YN | eBuofuey, Sumnge pues ulees ey 532410 0T pue IEM0 NOILY, 1z d €-1°E68: *gHrv | £6g1/z0F

MY AQ Ti 5595
TUSWIELIDACE) 0 pautaas uonnad — QYN uane;) Anyduolm sea ISUBEYBIAL TRUL, EYBAMIRY [H1M5Y P A E-1'z681 '"YHIY | jiogijo¥

* s18ak
UaAas-AJuam) 103 ef ul 1nd, aq pinom

Aay3 sIUBWIR]D PIOT 1YL DI M 566 YN 1l 5535
JUSUILIBAOLY 0f patisjal uoliad — YN Aq uaye) A1inyfuoim oserse] Y, ndey 30 sjoym pue eleseg muapy | b dE-1'z681 "YHIV | /1081/00

‘pasinfooal 9q INuoZuey z~-1 dd Tt 5595
"FUSUNLIBAOL) ©) parzajal uofinad - YN ur pug; Jo asard o) wiey UL NRYME] BIRYOE fssas f169T "HH{Y | 16R10E

‘Aed Jusunraoson
"UCTEPUULICIDN — VN 18] 30 powsmal aq oedoriopy JEY ], s1ag30 €1 pue By mynyedey trd'z-1'QR81 "HHIV | §8Ri/biP
W33 U}
o534 24 51201 3801} 1Y) "PICS 13U
UOBEPUIEIOIN O — YN $300§q emasdindy pue inuaxng jeyL £131)0 A1} PUB SUOTIIEG AIFY o1 d'z-1 ‘R8T "MHIV | S881/481
FUBUIHIBACTY O] {S)IUonnag ouBIAIY JaquinN

339



MURIWHENUA LAND REPORT

10y saaneN sSa[pue]

"Kanbil 103 JuawIaaon) 01 paaragal uonnad ~ YN Japun sige[IRAR SPEW 3G puel syl SISHI0 pUE 212y &3 310y zz d£-1'0161 “YHIY | e161/509
UCTIBPUSBIMOIAL O —~ 1IN ‘o3ul pasnbur aq clewise] ey, SIS0 PUE BIEIL] [WISH gd*t-1'018: WHIV cib1/zt
"$82]puE]
“ANbYI 207 USWLIAGT) 0 pasiagal uonnad — YN aIe A3Y3 58 Way; 03 usAlB ag puel vyl 313UV af, 1Y g1 d ‘t-1'6081 “WHIYV | 606195t
‘sjuswInoipe
30 5a119% ¥ BuTieIqo Ul [RjSS300NS SeM JUNEHILIDACT)
S8 ‘DALY 19A3U ING ‘$OTOI I IN 01 P21l LIng JuEIS BuByBIIIEA
ur Aumbas 10) wowiwIoson 0 pansajaruonnad — YN | UTISUMO s papijoi aq Jsuonnad jeg |, SIS0 U pUE BILF 1WA 11 d*E-1*g061 "MHIY | Rob1/gie
‘[dueeyeyn W01} 1aquum Sutactsal slayio Cr-z1 dd
UAULBAGEY 0] palIgal wonnad ~ YN wol) paueasid ag sueadoing ey, INO3 pie LMoy uowedN ‘£-1 o0 “HHIY Lob1jgst
“sase(d renng 109301d 01 sanssa] PIm
apeai 9g Juawafuesie BY1atM TuINSsSSE O MSTA U3im
ANnbul 10) JuswIaaory 0) paaragal zoad —~ YN "pa1oTs play o [Fueeeym 1By SISO 9Z pue mmay uowedyy | o1 d*€-1'gob1 “MHEY | gobifor
320 POpULRY 29 “Yoelq :
"BOIEPUIHIOND] OU —~ YN o10dayag Jeou ‘wseney 8 pue) eI, s19100 L pue wdiyng nowry, 61 d'€-1'S061 *gHfY | Sob16¥
‘sIuMe InIysL
U1 PIISSA PUBL 34} pue pajeBnsaaul
3q (foo1q ayedeyey p 30 Bed) neloyed
"UOFRPUIILOIZ] OU ~ IYN uo equsn 189 01 8w vyaed eyl SIS0 PUE BIBSE] BRINSH S d 't~ '2obt "HHIV 106175611
"YONBPUIRALIIS OU ~ JYN PIESYIR g HIO[ AYIYNY, 1B, diiod 1 eyeIRRy € d 10061 "WHIY gbg1/gLlE
“Azpnbul syayo
"HONEPUILRIOI OU ~ VN 332§ PIOT 10U sem OrdORION 1BY | oz pue edudiopy duniyry Si d E-1'gOQ1 "YHIY | LbgljgbE
WRAO0) uoppey |  (syanonpeg souaIagey soquinN

340



SociAL CONSEQUENCES

(1181 eansneyxo ue sq 0) podind Jou saop SHIT) suchiled BRUSYMIINA 3 A]QBL

‘umoa)y Aq uexel AFucia a616 vy i8-9
"UOISSIUNUO.) spue] sn[ding O] PAAjay sem (eiedeieg ‘678 10 SMOYNRIN ‘b1 Yy ‘ov-S¥ dd
-“Annbul 107 Jwawwisaony 01 pantajas uonnad ~ JWN woly  puef sppdims,) a1y, By, SIMU0 PUT ML BIDH E-rbeo1 Ul XA T A
UOUEPUSULL0ID] OU — 3N - ueadoang e Ag vaxey, iFusinqy Teyy, | s3940 9t pue viy af enereiey | YP d C-ibTon PHIV | £T61611
“6¥61 ul (usiBieq)
H0ssTo3 [240] ¥ 0} paiJajoy sluounlnolpe
J0 591398 B SUIHIRIQO U1 |11JSS200NS SEAL JUILNIBAOLY
S8 DIEAL I9AS 100G S0TO1 UL YN 03 P2IID]aI BOLNaY -yued prosun wnlal ‘pos sdatflo -5 1561 “HHIV
“A£33nbU1 10} JusMIUIBAOLD) 0F pailajal uoiiad —~ YN 1ou sem yoolq nedn Jo sjoum eyl ST pue nueRNid DiId [YM tob d E-1'Pz6] “HHIY | Ezbislin
OSSO0
spue} sapling 0] pasejay sjuswnolpe
JO soL1as B BUILIiRIGo Ul [N)SS3a0N8 SEM RINULIDAOLD)
SB pJuay Jou 3ng soTéi w JYIN ) pautajal uonnad ‘pied ag uonesuadwod g-0 gb61 “YHIV 11 §%98
-Adinbiul 104 Juswza0r) 01 pantejal uollad - OyN Jey) ‘uael AJnducim OILWABE IR ], SE3U10 68 pue UG 2199 bdiE-ST6 YHIY | AThbin
1 $838
"UCTEPURMIWOIAE 01 ~ YN "POUINIal 9 Y201q [BuseNuI A 1By ], $19130 &1 pUB 2IayY 9, 919y g d 1Tz YRy | foiglt
"PUBT UADIy SBA PURSE DY PIWIIE]D 11¥G PUEB|SI 91f) 30
BNEId xo, 0517 pied jUotIHIDAOD) ‘ORI WISHLION
JOJ JIDLURIIR JO JOQUILE *2TBUIH Nk, JO UORoAIalY ‘puerst oedoniopw
JO RS2l B Sy u0NgPUSLUOIAL Ou — YN 103 uoal8 aq vonesuaduwon ey, SIaUlo 0L pue IJIRW Belmp CedE-1'6161 “YHIV | N6
Shey
"JURWIEIDADL} X0q ‘61/Ti01/1 971
‘EONERULIIOIAT Ol — YN Aq uaym A[ducim Jo0[g CIBWLE], 1By L, S13Y10 gF PHE BIRIEJ MUY iCed €116 “YHIV | T161/8E:
TESURLIBACL) sonuag {shauonuad Fouaayey QRN

341



MURIWHENUA LAND REPORT

"puRj¥aRY YlIou
gt spue( snjdins, o3 suosizad Jupuasd (e aEdnsoau:
Anmbut JO UOISSIEID) B 121 PAPURUUIOINY

‘pauadoar ag oy} 98uoug},

S0

T/l YR

JOHIUISAOD) O] paLiajai uohilzed ~ VN pue spue sadins, jo uonsonb ey o1 pue HURiNY H Suakag 'LdE-1'6861 ‘gHIY | 0861t
“%201q efuaedudzed JO $IUMO0 O PIWINIAE J1am
sa198 $9g§ "gt01 19y sosoding aaneN 2yl jo §1 UONDSS INSHHA
YFnos]) SUOHEPUSWILIOIAT 5, §OTUEIOYOW U Pape auriLg
UMQIT 9], Noune 98par Ag sindsip A1gpunoq "pRiLINI) 9q 9ndsIp Alepunoq 03 uonivdg
207 JO UDHIRSTSIAUL 203 pamo[o] uonnad sy, IYZIEAL FIPUN YUA J[BaD pUeRl Jeu ], sxgo SE1 pue exey;f sug 01Z/1/61 VI Gt6i
"PALIRIAT 3G $HIO[Q S1/PE61 1 2]
"UOTHEPUSWILE003T OU ~ YN 250D{(} pUE O10IRA, 3O Sured JBU g, SIAYO TP pue exeyy 1y tor d'E-1'PEGT ‘YHEY | PEG1/RET
UDISSTUN0TY
spuerq mq.:n—._mw O] paLiagay .mw:QEngﬁm
Jo sowros & SuuieIqe ur [n3ssenins sea JUSHIIIALD
$2 pIEal 10U J0q SOTHT UL 7YIN 0) PauIAfay “uaNe) §-2 ‘g¥O1 MHIV
“A3nbul 10j JUSUIUISACE) OF PALIYJa) uonnad — VN Angduoim seas 1SueeyEy AL TEYL ATaY VY AL, By 1§ dE-1*5Th1 YHIV | YLb1/Egn
uaye] A[ngduocim
‘uorssraue)) spue sajdng 01 pauraoy sesm (091 D710 5 51ARQ WOy (emeley §-0*gPo1 “MHIV
“Armbui o] JustuIzaony o] paszoyas uonnad - N pugj sniding, Jo ued) neymaxng reul, | 9L io]) gouz pugeiedogarey | 5 dE-1'Cz6t tyHrY | bzbisogt
"ueIssnaLwo)) spuey sniding o] paksoy
-, pue; supding, 9q 01 pue;j ay; puncj OS([E UCISSIURNC)
Y1 "LT61 Ul UOISSIUIIOD UIIS O G POLIaJas UonRod
" pue| snjdins, aq 03 pusj o] pUno) YOO {-»8uoBue}, e uo gt -0
a8png FTo1 10 Jususnipy SWigD) pusTy 2710 Smaynefy woly puej snjdins, o3 ‘ePGI ‘WHEY SE-PE dd
SAHBN PUR JUSWIPUALY PUS| 9AHBN oY1 jo St uonpss | paszajor uonmad sy (oi10N) 01 129130 -0y 'QTOT “YHEY
J3PUN 7Y IN 01 PALIa]ay “BOTIRISPISUOD HIGRIN0AR) UDAIE 2 HO0[q RIRITEY ST YOISSIUIWIDD 89-5 *5ThH “MHIV
10} JUSUILISADEY O] JO13RUT PalIajal uotylad — yN eAoa ay; Jo wodar ay) ey g, rusiidey nedesoy e E'vTo ‘YHEY | PEo1eg
et ﬁgﬁﬁgomu B R o = gwuum er— - Qtuﬂonﬁu& - i uoaﬁ&»m .E@.Euz

342



SocialL CONSEQUENCES

("181] 2ansneyX? e aq 0} wodind Jou seop SIYL) “suonnad BRUIGMLIA 1 JjGRY,

‘pauwinial 3G ¢ Jupld

Lnoday 3y, pue uny
L3eEN JO J1ey2g uo L208350) AT

{xipuedde 335) 674 dop
‘JUORSE ] UBLITR PUB

‘uohnad ) PESSIWISI SPURTT JO IMSIIIN s Josdey, Bureq ‘eniremodey] eyl puz ‘0103 MAspUY ‘03103 Bdoy BIRIHIAL JO 90UapIAY PL61
-‘Annbur Jo 1neo e 0] pauajal
89 SIMNSIP EFUEIYOH pur inucBuep SIUI0
“HONBPUANEUIOIRE OU — VN 4l SPUR} SROLIBA JO S 3RIJ, SUU PUE HLEYNE H J 2U00H Cd e 5501 "YHry | vEOIsRE
"UCHEPUSHALOI OU ~ DV "PaINISI 2 JOO[q NEIFHRY, Jeu ], SISO pug HLENNY | Joucoy | §dIE-1 1861 TYHFY | 0561458
*$N20[q 30 Czz
pu2 180§ BYIY, — BRUSEMLINGN, Ol S v Tt 6F61/1 o1
UOHBPUSURBOIST OU — WA asinbul o3 paramodwia 2g DTN IBUE SIBI0 PUBR DIAY BUIEY g dE-orhr CUHEY § oPoIsEe
(noissiuros ysideq) 6761 U uorssinos [ehos T-0 1561 "YHIY
B 01 DILISIAY WAILISAGT) 0] paltajas uonilad - DA "payednsead] 5q No0IG Lnodey eyl SIAIC pue BB 3 4 suooy | ‘b1 diE'gbes ‘UHFY | gPOLiLY
‘Gt pasinbul SIIC
UABWIBA00 01 Palsajal uonad ~ DY 20 INUOTURIA UI SHHE[D pUB| eI ], 1yF1s pue YRy, 4 J SUCeH Ld e i¥61 qHry | LP616Y
"upIsSIWLI07) spuey snpding Piob6:
O] pallajay} JUSWIUISA0E) O Padiajal og p[noys pus J1971:8-0°gP01 UV
Jpue; spiding, €1 parejal uonpad ay) paURKISEY YN “uae) AfniSuoim nuni jey LN, H J SU0CH 1 datgbb1 YHY | oF6i60
"UOISSHELIOD
2 01 PRs1ajsl 8G DHISIP NEIANO], s3I0 L6145 31
WiBUIISA0D) 0] pallajal gonied — QYN ur sweo JupERsINoG 31 1B, £01 pug LLENR], 1 2U3354 tor d'E-1'VP01 MHEY | PYepon
JHSUSLLISACE BoHIAY {s}iounnnag aouaIRIeyg IaquInyg

343
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country. For reasons given earlier, we consider the parties intended that
Tangonge should pass to Maori. In any event, any doubt had to be construed in
favour of Maori, for the Government could have no right unless it could be
clearly demonstrated. And that would have been difficult: the Government had
made no agreement and had paid no money.
inquiry deferred Pressure was maintained for the examination of other cases: the Government's
Ra‘j:r::fa’f‘::’é right to the Taemaro lands, Bell's reduction of the Raramata reserve, and the
Mangatete  wrongful survey of Mangatete at Pukewhau, for example. In 1925 the Native
Land Amendment and Native Land Claims Adjustment Act enabled Maori
petitions to be referred to the Native Land Court, and petitions on those matters
were sent there in 1926. In that year, however, the Government sought and
obtained an adjournment upon the grounds that important legal and policy issues
had first to be referred to the Ministers of Justice and Lands before instructions
could be obtained by Crown counsel. Thereafter the matter was adjourned for no
less than a further 12 years! A petition was then filed to protest against the
constant deferral of the inquiry into the previous petitions. In the end, the Native
Land Court heard none.
Limitations on the Matters that stand out from the record of petitions include the following:
pefiionsprocess o That Maori could not be specific about bow they lost their land, and could
not have been without prior and adequate disclosure of the record. The point
needs emphasis. It is still sometimes expected that Maori should be able to
advance claims without prior knowledge of the facts, as though claims lack
validity if the case cannot be stated before the research is done. We do not
see this view as an honest appraisal of the circumstances.

o Maori are considerably disadvantaged by the lack of access to the official
record, and by the capture of that record by officials.

e There has not been an adequate response to the Maori petitions, and too
often the investigation of the records by officials in charge of them has been
minimal or wrong,

Maori land march Maori frustration with the Government’s control of the land, the record of its
erdViatand disposal and the form of the inquiry eventually came to a head in 1974 with the
petition of Hopa, Rollo, Gregory, and others affecting Kapowairua, and with the
Maori land march from nearby Te Hapua to Parliamnent Buildings in Wellington.

The march is referred to again later.

When the Treaty of Waitangi Act 1975 established the Waitangi Tribunal, and
although the Tribunal was limited in the matters that could be investigated at that
titne, it was seen as important that the Tribunal should have a research capacity,
so that it should be independent, that the official record might be fully inquired
into, that the inquiry might be impartial, that it should be inquisitorial rather than
a court relying upon the evidence adduced by parties, and that it should be
bicultural.
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LA T S - .
Whina Cooper (later Dame Whina Cooper) and her mokopuna Irenee leading off the
Maori land march from Te Hapua on 14 September 1975. The marchers covered 1100
kilometres in 30 days before Whina eventually led 5000 marchers to the steps of

Parliament Buildings. Photograph courtesy of the New Zealand Herald.
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10.4 THE SURPLUS LANDS INQUIRY 1948

The surplus lands petitions were eventually investigated. Since the Govemment
acquired that land without a purchase, but as a legal sidewind from the private
old land claims, and since it abrogated continuing Maori rights, in Maori eyes the
land was confiscated. Accordingly, Maori referred to the surplus land by that
term, as was seen in the previous chapter.

Again, the concem is not with the Maori label, but with the Government’s lack
of inquiry as to why that label was being used. For a while, the Govemment
thought it sufficient to insist that there had been no confiscation in Muriwhenua,
as there had been in the central North Island. In so dealing with the technicality,
the substantive point was missed. Eventually, however, following petition after
petition on the surplus land issue from Maori throughout North Auckland, the
Government conceded, and in 1946 it established an inquiry into the surplus
land. It was so called, but to Maori it was then, and still is, the ‘confiscated land’
of North Auckland, the land taken by an English legal fiction that bore no
resemblance to the reality on the ground.

Claimants noted three matters at the outset: first, that the surplus land petition
that eventually led to the inquiry had been brought by Muriwhenua elders in
1923, and many were dead by the time the Surplus Lands Commission was
constituted in 1948, second, that, to the chagrin of the Muriwbenua people, the
commission never actually travelled to Muriwhenua and it was not considered
necessary for the people to be heard; and third, that the Surplus Lands
Commission was to review the surplus land issue nationally, with the result that
many circumstances peculiar to particular areas escaped attention. Indicative of
the size of the task, the chairman estimated the inquiry involved ‘the equivalent
of the hearing and determination of over 300 actions in the Supreme Court’.®
Reliance was therefore placed on the précis of each old land claim file by
officers of the Lands and Survey Department. We take issue mainly with the data
supplied by the department, rather than the cominission’s assessment.

We now consider the decision, and thereafter the matters not inquired into.

Concisely, the commission was to report whether in all the circumstances the
surplus lands not granted to the purchaser, but retained by the Government,
ought in equity and good conscience to have been returned to Maori. The
commission was agreed that compensation should be paid, but was divided as to
why. In the minority view of the chairman, retired Chief Justice Sir Michael
Myers, Maori had a claim in equity and good conscience to a small part only of
the surplus land. This was where the subsequent survey of the lands sold greatly
exceeded the purchaser’s estimate of the area included in the transaction. It was
assessed that, although the land may have been sold for a lump sum, a fair price
would have been computed on the estimated area.” This was calculated to affect

&, See ‘Report of the Commission’, AJHR, 1948, 6-8,p 12
7. Ibid, pp 6465
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only 20,106 acres (8137 ha) for all North Auckland, much less than the area
Maori claimed.

The majority, Hanara Reedy of Ruatoria and Albert Samuel of Auckland,
likewise considered there was a claim on equitable grounds, but for different
reasons. They held that, on taking office in 1843, Governor FitzRoy had
promised Maori that the surplus lands would return and that the Government
should be bound by it.* Sir Michael doubted whether such a promise had been
made and argued it would have been unauthorised in any event. The majority
concluded the promise was made, however, and inferred that, in confirming the
transactions before the land claims comnmissioners, Maori would have relied on
it.* Moreover, the comrmission, which was dealing with the issue nationwide, was
unaware of the particular Muriwhenua circumstance that Maori had affirmed the
transactions, at least in the west, which was the only area affected, on the express
basis ‘that any surplus . .. will be resumed by the chiefs who sold . ... That
position had been recorded by the lLand Claims Commissioner, but the
information was not passed on to the Surplus Lands Commission. In any event,
however, Reedy and Samuel, having found that Maori had a claim on all lands
not granted to the settlers, none the less adopted the chairman’s figures for the
smaller area of 20,106 acres only.

As to compensation, Reedy and Samuel, after considering the discount rate for
the sale of surplus land to old land claimants in 1843, recommended 14 shillings
per acre. Based upon the average value of the goods initially given by the old
land claimants, Sir Michael supported only 2s 4d per acre, plus a solatium. The
Government accepted the higher figure. The Maori Purposes Act 1953 provided
for payment of £47,150 4s to the Tai Tokerau Maori Trust Board in respect of the
whole of the surplus lands of North Aunckland, of which we compute the
Muriwhenua portion to have been £14,074.

Since, in our view, the original transactions were wanting, and the
Government’s right to the surplus lands was flawed in consequence, we need not
traverse the arguments before the Surplus Lands Commission. In addition, the
commission assumed the validity of tbe initial transactions, once more.
Following the advice of the L.ands Department, it was taken for granted that the
transactions would have been fully investigated by the Land Claims
Commissioners of 1843 and 1856 and that there was therefore no need to revisit

8. Ibid, pp 2829

9. The chairman's doubts can now be assuaged. The commission relied on Martin's New Zealand, p 183,
where Dr Martin described Governor FitzRoy's public address as follows: “With regard to the surplos
land he [FitzRoy] disclaimed on the part of the Crown any intention of reserving them — they would
revert to the natives themselves'. The majority had made a check of certain libraries and could ot find
that Dr Martin's repott had ever been questioned. In fact, however, Martin's report of the public
meeting was corroborated. The newspaper Southern Cross (3o December 1843) reported on the
Govemnor's speech, which had ‘allayed the fears of the natives’, and how the Govemor went on (©
‘most unequivocally and with most perfect sincerity disown any and every intention on the part of the
government to appropriate . . . the surplus lands of the original settlers, they are to revert to the original
owners” and “the surpius lands of the claimants [are] to revert {o the natives’.
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them. In this the Surplus Lands Commission was influenced by the fact that the
early land commissioners had disallowed the extravagant claims in other parts of
the country, for a total of g.2 million acres (3.7 million ha). We consider,
however, that had an analysis been made of the circumstances peculiar to
Muriwhenua, it would have been found that no adequate inquiry as to equitable
conditions, the alienors’ title or mutual comprehension was ever made. Each of
the Muriwhenua claims was so comparatively moderate that fairness and validity
were assumed,

The commission’s process left Maori feeling that their concerns had not been
addressed. They had wanted their own lawyer, but one was appointed for them.
They had wished to give evidence and had asked that the commission sit in
Muriwhenua; but the commission was reluctant to leave Auckland and never
reached Muriwhenua, it was decided not to admit oral evidence, and the
argument was based on counsel’s arguments and the documentary record. In
addition, no detailed examination was made of the specific petitions that had
been tacked onto the commission’s terms of reference. It was held the
commission could consider surpius lands questions only, and not the other
matters that those petitions had raised relating to Taemaro, Raramata, and
Mangatete "

The officials’ examination of the Taemaro petition, on which the commission
relied, illustrates how inquiries into Maori grievances could be stifled. The
departmental report was grossly misleading. It stated, wrongly, that the lands had
been investigated by Godfrey and Bell, inferring the Govemment had the right to
the surplus. This was simply not true. It emphasised the conflict of Panakareao
and Pororua but not the primary possession of Ngati Kahu. It noted ‘the matter
was finally settled, by the 1863 Mangonui purchase deed with Pororva and his
tribe (Te Matetaroha)” but failed to comment that the petition itself had
challenged that deed and had alleged that that transaction related only to Te
Kopupene. No mention was made of the Native Land Court award of title. It was
not disclosed that the petition alleged the Native Land Court title had been
delivered up only after the resident magistrate had threatened Hemi Paeara with
incarceration. However, the commission, relying on the department’s report,
declared the Government’s right was by purchase. It was so declared though the
purchase was not examined, no Maori were heard, and the purchase was very
much in question. It declared the Govemnment’s right was by purchase, though
previously the Government had claimed the land as surplus or by virtue of scrip
exchange.

At no point was it asked whether Maori had sufficient land. The commission
was not empowered to consider Treaty principles, but had it been so obliged it
would have strained to find it equitable for the Crown to assume the surplus
lands, either in Bell’s time in 1846, when some hapu were already landless, or at
the time of the commission’s sitting in 1946, when Maori were economically

10. AJHR, 1648, -8, p 13
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Figure 64: The Wairahi claim

desperate. Maori, moreover, sought compensation in land, not money, but the
commission recorded ‘there are no Crown lands suitable for this purpose’.”
Presumably that was the position generally, but had specific inquiry been made
of Muriwhenua, it would have been apparent that the position there was
otherwise. There was a considerable amount of unused Government land
available. Finally, Muriwhenua Maori did not directly receive compensation. It
passed to a general body based mainly in another district.

Other matters relating to the surplus lands issue, the personal nature of the
contracts to Maori and the application of the doctrine of tenure, were considered

at section 5.7.

10.5 THE WAIRAHI SURVEY CLAIM

During the establishment of a dairy scheme at Te Kao, an old outstanding
grievance resurfaced concerning the northern boundary of Muriwhenua South
block, as surveyed by one Campbell in 1857. The northern point in the deed was
Otumoroki, but there were two places with that name and the surveyor of 1857
had taken that which was obviously more obscure. This had the effect of
extending the Government’s entitlement by some 2800 acres (1133 ha). The
Government later accepted that an error had been made and a new line was

11. Ibid, p 30, see also p 72
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10.6 MURIWHENUA LAND REPORT

defined by surveyor Thompson in 1896. The survey lines are illustrated in figure
64. The Thompson survey line, however, which shouid have extended from
Otumorcki to Wairahi River mouth, had in fact been drawn to Wairahi crossing,
extending the Government’s entitlement again, this time by about 460 acres (186
ha). y

The loss of the use of lands from 1857 had a particularly substantial effect in
this case, for the land concerned was in fact the Otumoroki gumfield, which had
been worked over for some decades as though it was Government land.

In compensation, the Government agreed to transfer to the Aupouri people
865 acres (350 ha), as shown in figure 64, and it appears that a promise of a
further 1290 acres {522 ha) was made as well, but was never transferred. There
was an investigation of this issue by the Native Land Court, but Maori continue
to claim the 1290 acres as outstanding.

10.6 UNCERTAIN LAND RIGHTS

10.6.1 Kapowairua

asverse | hat special characteristic of the Muriwhenua circumstances, that the sale of
pﬁ:ﬁ:{:ﬁ land was a paper thing without possession being given and taken at the time, and
which had resulted in the removal of the people from Tangonge as late as the
1960s, was apparent also at Kapowairua, where the people were removed at
about the same time. Unlike Tangonge, where the land lay close to the town of
Kaitala, Kapowairua was one of the remotest parts of tbe country. Vehicular
transport to the extreme northerly point was still hazardous in the 1970s, except
by driving Ninety Mile Beach. Te Paki was a vast open station nearby. There
were few holiday-makers or strangers to intrude on local lifestyles, to infringe
local fishing customs, to exploit the seafood or to wander in ignorance over
sacred places. There were no rangers, and controlled camping grounds and park
facilities were only being introduced. And all this time Maori continued to live
on land that had been ‘sold’ the previous century — on Kapowairua, ‘sold’ even
before the Treaty of Waitangi, and on the blocks of Muriwhenua, Whangakea,

and Mokaikal.
The Kapowaina Maori had a special claim to Kapowairua. There was a belief, not without
daim  900d grounds, as we have seen, that the Reverend Richard Taylor had secured an
area of land to be held for Maori for ever. As this was the only land in Taylor’s
name, it was assumed this was it. Maori of the later generations were not to know
that the Government had granted this part to Taylor, absolutely. They were not to
know that the area secured to them for ever was in fact much more, 65,000 acres,
that the Government had not allowed the 65,000 acres to be so held for Maon,
that the Government none the less then claimed the 65,000 acres as Crown
surplus, that the Maori of that time had then passed the land to Yates while the
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Government’s claim was current, and that the Government then withdrew its
claim, allowing the land to pass privately.

In any event, Maori laboured under the view that this land was their land and,
since Taylor never took possession, they continued in occupation. The 65,000
acres passed to the Keene family, as Te Paki Station, and likewise Kapowairua
was sold by the Taylor family to the Keene family as well; but nothing was done
to change the situation on the ground. Maori carried on living there and, since
there was a lack of fences, they had an arrangement with Te Paki Station for the
recovery of wandering cattle.

Winiata and Marian Paraone spoke to the Tribunal of the Ngati Kuri presence  iieat
at Kapowairua: Kapowairua

Traditionally, they have led a nomadic lifestyle, with lots of papakainga areas
built around the ford and water supplies. It’s a traditional thing which has been
handed down, so, for example, when we went out to North Cape ... we knew
which tracks to take, where to camp, where the water was and where to fish and
collect shellfish.

Of the many papakainga areas, one of the most significant is Kapowairua. It was
one of the prime food sources . . . the gardens, the seafood and water.

One shouldn’t underestimate the importance of water, water is survival and at
some communities like Te Hapua, the water runs out over summer. In contrast
Kapowairua has an all year round water supply.

1t is also very accessible; because of the sea access and it was a place boats could
come into and sheiter. For these reasons it is ridiculous for us to think that the
people would ever have relinguished their rights to Kapowairua,

The people themselves never believed they had sold or lost the land.”

Others told the Tribunal how their families lived at Kapowairua from the
nineteenth century through to the 1960s. Some were employed by the Keene
family on Te Paki Station.
Te Hapua people also ran their stock on the land and there was little concern  Flexile boundary
about boundaries. Rapata Ripini Romana described the farming operations: arangements

There was an understanding between the people of Te Hapua and the Keenes.

The Keenes relied on the local people for workers at shearing and mustering, In
those days there were no fences like there are now, only around the [Te Paki)
station, that is where they had their homestead and a few hoiding paddocks. In the
overall area there were no paddocks at all; so to round the cattle up and keep them
in a mob we would push them onto a point of land which extends into Te Ketekete
{.ake. One or two of the others would go mustering again. When all the cattle were
rounded up we would have one big drive to Te Paki.

Any Maon cattle which were in amongst that muster were drafted out of theirs
and put in a separate paddock. They were then driven back to Te Hapua and taken
to the run where the Maor cattle were grazing.

12. Submission of Winiata and Marian Paraone (doc F20).p 4
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10.6.1 MURIWHENUA LAND REPORT

When we had our mustering, if there were any cattle belonging to the Keenes
they would be drafted out likewise and driven back to the Keenes. This was the sort
of exchange that took place.

The Keenes made no complaints about our horses which we had living out at
Twilight [Beach] and Werahi. They used spare horses for mustering becanse it was
quite a long period of mustering, ie two weeks.

The Keenes never complained to us about the people of Te Hapua using the
land. I remember when we were out at the gumfields off Ninety Mile Beach,
staying at the gumdigging camps there. If we wanted to cross the land to collect
seafood, stay on Te Paki, or fish for tuna feels] at Te Ketekete, all we had to do was
tell them so they would know who was out there . . .

When we were living at Kapowairua we thought it was ours. Not once did we
have problems. It was not until the troubles started that we realised that someone
else, namely the Crown, was claiming that they owned the place.®?

The awareness of It was not unti} the Government bought from the Keenes that Maori learnt that

the Governments  the Government claimed the Jand. As Winiata and Marian Paraone put it

At that time, the piece of paper which said it wasn’t theirs became significant.
Until then the locals had continued to believe Kapowairua was theirs."

Tuini Sylva, a member of the Murupaenga family, also spoke of the
continuing Maori occupation of the land at Kapowairua:

I never heard about Taylor’s Grant until the investigations of the Waitangi
Tribunal. As far as 1 know, Taylor never stayed at Kapowairua or tried to enforce
his claim. I don’t see how he couid have done so in the time my grandfather,
Rewiri Hongi, lived there, along with my father and other elders like Te Paraha
Ratahi.

The Yates were based at Pava. They had a bit to do with Te Paki but to my
knowledge nothing to do with Kapowairua. In those days my father was {living] at
Kapowairua as was my grandfather on my mother’s side, Tipene Whakaruru.

When we lived at Kapowairua we had no problems. I remember when the
Keenes were mustering they would ride past and wave out, that was all. My belief
was that the land at Kapowairua had been leased by my father to the Keenes. My
father was getting paid by the Keenes and that money he would use to buy food for
various families living in the bush. They would come into Te Hapua and be able to
purchase food.

When we looked for the papers we found out about the sales of Taylor’s Grant,
we couldn’t find any papers about the lease and still can’t. ... The only thing
remember was when the lease was fo be given up, it was to return to the
Murupaenga family. ™

13. Submission of Rapata Ripini Romana (doc #31}, pp 67
14. Document F29,p 6
15. Submission of Tuini Syiva (doc r33), pp 7-8
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Te Paraha Neho and David Neho described their upbringing at Kapowairua.™
Their father was running sheep, cattle, and pigs, clearing the manuka scrub and,
at times, gumdigging at Tom Bowling Bay as well. They grew all their own
vegetables, hunted wild pigs and birds, such as pheasants and swans, captured
eels, gathered berries and other wild plants, fished, and collected seafood for
their subsistence.

There was a great deal of friction between Crown rangers and local people,
particularly over the loss of access to Kapowairua, Winiata and Marian Paraone
spoke of the ‘intense resentment’ felt by local people:

The people had these strong feelings, which were not often talked about
publicly, which is a typically Maori thing where it’s not what they say it's what
they don’t say. Silence does not necessarily mean acceptance.'’

Local resentment had been exacerbated over the period 1969 to 1970 when the
Crown sought to negotiate boundary changes with owners of the adjacent Maori
land to the east. The proposal involved an exchange of Maori land east of
Kapowairua, including Maungapiko, with the Crown land east of the Spirits Bay
and Te Hapua roads which it was intended would be incorporated in a land
development scheme around Te Hapua. This proposal also incorporated an
exchange of Otu and Ohao blocks, which would be added to the Mokaikai scenic
reserve. In 1971 the Maori owners turned down the whole proposal.
Subsequently, these lands were vested in the Muriwhenua Incorporation and a
large area was planted in pine forest.

In 1974, a petition to Parliament was organised by Hopa, Andrew Rollo, and
Viv Gregory, father of Dr Bruce Gregory who later became member of
Parliament for Northern Maori. The petition, on behalf of Ngati Kuri and Te
Aupouri, sought the return of Taylor’s grant at Kapowairua, The grounds stated
for the return of the land included the claim that ‘the original sale by Panakareao
and others of the Rarawa tribe was invalid’; that Taylor and his partners had
never occupied the land; that Taylor had intended the land to be reserved for Te
Aupouri; that the land at Kapowairua has ‘continuously up to recent times been
used by the Aupouri people for cultivation and residence during the spring and
summer months’; and that ‘the continued and undisturbed occupation of
Kapowairua’ since the time of Taylor’s transaction ‘clearly indicates that the
Aupouri continued to recognise the land as their heritage and one of their
papakainga’. Finally, the petition stated:

That the rights of the Maori people to [their] ancestral lands as set out in the
Treaty of Waitangi have been protected by various statutes since the Treaty was
signed, except for that period between 1840 and the establishment of the Maori
Land Court, when Commissioners not fully conversant with the Maori land laws

16. See submissions of Te Paraha Nehoon (doc 730} and I Neho {doc F12)
17. Document 29, p 6
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and the essence of the Treaty were appointed by the Crown as Protectors and
during which period the above transactions took place.’

Winiata and Marian Paraone described the fate of this petition:

The Minister of Lands . . . dismissed the petition. The three elders were later told
that Taylor’s claim to Kapowairua was valid and that they could not prove that
Kapowairua had been occupied by Maori since the 1840s~1860s. In 2 letter to
Andrew Rollo in 19776 he said the Crown had a valid title to Kapowairua.

Out of any of the Crown’s excuses, the statement that Kapowairua has not been
occupied by Maori since the 1840s is the least sustainable. Our tupuna have
continued to live and cultivate at Kapowairua since the time of Tohe.”

The loss of the papakainga at Kapowairua is still most keenly felt by Ngati
Kuri and Te Aupouri. They were required to vacate in the 1960s, over 120 years
after it was said that this and a much larger area surrounding was protected to
them for ever. The last of the homes was removed and Kapowairua was turned
into a summer campsite for the people of New Zealand generally. There was
never a full inquiry.

10.6.2 Protest and Ninety Mile Beach

It was after years of neglect that the Government moved to tidy its own land
claims in the 1960s, asserting its right to parts of the Far North that Maori had
continued to use for gumdigging, stock, hunting, or living. People were shifted
from their homes in the process. Some homes were made only of nikau palms.
The removal of the families from Tangonge and Kapowairua, however, created
the most attention, and it was only then that the realities of the past became
known to many.

When the Government thus exposed the uncertainty of Maori occupations, the
Maori leadership reacted by challenging the certainty of the Government’s right
wherever they could. In Supreme Court proceedings they claimed the ownership
of Ninety Mile Beach.*® They were unsuccessful, but in the Maori Land Court
they obtained a freehold titie for Lake Tangonge.

We make no further comment on the Ninety Mile Beach claim. It is a matter
of crucial importance for the Muriwhenua people, but, after hearing some
evidence thereon, it was agreed by claimant and Crown counsel that the Ninety

18. Document F29, app 17
19, Thid, pp 7-8. Tohe is the ancestral figure of pre-Euvropean times refetred to in chagter 2.
20. For the court proceedings, see In re the Ninety Mile Beach {1663] NZIR 461.
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Mile Beach claim should not be dealt with as part of this present stage of the
inquiry.* Their reason was simply that there was too much else to consider.

The protest was continued also in the petition of 1974, referred to earlier. As
mentioned above, the failure of that petition as well, was instrumental in
inaugurating the Maori land march in September 1975, from Te Hapua to
Parliament in Wellington. This had snowballed to 5000 people when it arrived
there. Coincidentally, the Minister of Maori Affairs who received the marchers
was none other than Hon. Matiu Rata, himself from the Te Hapua area.

10.7 MURIWHENUA GUMDIGGING

We move back at this point to consider what had been happening on the ground.
Maori economic survival, from after the Government purchases to the present,
can be ftraced through two overlapping stages, gumdigging and land
development. The story of Maori gumdigging in the north is one of abject
poverty from which the people did not begin to recover until recently. The
second stage, land development, describes a struggle to rebuild a people on poor
and marginal territory. In reviewing those matters now, the purpose is not to
consider new causes of complaint, but the consequences of old ones.

Gum extraction, which began before the Treaty of Waitangi, provided the only
industry for Maori in the late 1860s. The former trade in horticuitural produce
and ship provisioning dropped off, as ships stopped visiting Mangonui, and as
such trade as could be obtained from horticulture conld all be supplied from the
lands around Mangonui, now in European hands. The agrarian economy
slumped nationally in the late 1850s and, were it not for gumdigging,
Muriwhenua may have stagnated entirely. It was gum, not land, that brought the
first major influx of Europeans to the territory. The kaurl gum reserves on
Government land, as gazetted at 1901, are set out in figure 65. The rapid increase
in the European population shortly before the turn of the century, which resulted
from the gum industry, is illustrated in figure 66.

The irony for Maori is that the long-awaited arrival of Europeans did not bring
with it the long-term benefits which had been promised in a general way: close
markets for Maori produce, which would return to Maori goods and essential
services. Nor was it the case that Maori authority continued to be acknowledged
and respected. The gum trade fell to the monopolistic control of a handful of gum
traders. They, and the Government, were the only ones to benefit substantially.

21. For the claimants’ evidence on Ninety Mile Beach, see R Boast, ‘Report in Respect of the Claim to Te
Wharo Oneroa A Tohe/Ninety Mile Beacl’, February 1991 {doc ¢3); J Coster, *Te Oneroa a Tohe: The
Archaeology of the Ninety Mile Beach’, Febmary 1991 {doc ¢7); J Williams, 'Legal Submissions on
the Claim in Respect of Te Onerca a Tohe', March 1691, submission of Brian Easton (doc cz21); and
Maori submissions {H Snowden, R Gregory, M Matiu, E Walker, W Paraone, N Morrison, M W
Karena, P Paraone, M Marsden, S Murray, W Norman, Dame foan Metge, H P Matunga) (docs ¢g-
cz2).
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Figure 65: Kauri gum reserves at 1901

The Maori, and the large number of people brought in to work the fields, mainly
Dalmatians, were to be ensnared in an unwholesome system of debt peonage.
The Government, it appears, had the benefit of the industry but took no sufficient
steps to reverse a situation that was described by some at the time as a species of
slave labour.
Argument on In the claimants’ view, gumdigging, with all its devastating effects, was a
g W‘Z‘fg;;m direct result of land loss. The local Maori had no option, for there was no other
crteia 'work in road-building or other construction, there was no demand for ship
provisioning or for timber, there was no pastoral farming experience or capacity,
and, in any event, the lands needed for timber felling or pastoral farming were no
longer theirs, or such lands as they retained were too costly to develop. It was
further submitted that a type of bondage to the stores which the gum traders
operated caused Maori to sell, or lease, more of such land as remained to them in
an attempt to release themselves from both debt and servitude.
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Figure 66: European population, 1878-1901

Crown researchers naturally argued the opposite position, that Maori sold
their land because gumdigging was more lucrative than horticulture.”” They
pursued gumdigging from free choice, neglecting such lands as they in fact
retained and abandoning their own gardens even when it was said they were
starving. To that extent they were authors of their own misfortune.

We do not agree with the Crown’s analysis of the context. We found more Tribunal opinion

assistance from the evidence of economist Brian Easton, although he did not
address the gumdigging industry in particular. Under the Western economy by
which future development could be measured, Maori had two of the pre-
requisites for growth, as we see it: the people or human capital, and the resource
or the land. However, they also lacked two of the essentials: the technology, and
knowledge of the necessary infrastructure — knowledge, for example, of the

22. See Dr A Gould, ‘Crown Purchases in Muriwhenua to 1865", 16 September 1993 (doc 148)
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nature of property ownership in the Western economic system. Basically, as we
see it, it was for lack of that knowledge, and because they understood an
alternative economic regime, that Maori lost most of the land, the essential
resource base. It was also for lack of knowledge and technology that they were
unable to develop such land as they retained for pastoral farming, or they were
unable to manage the gum industry themselves.

It is pointless to assume free cboice in circumstances like these. Free choice
means having the knowledge and experience from which an informed decision
can be made. There was no free choice over land sales in the very first instance,
in our opinion, and there was no free choice over gumdigging. Nor can it be
assumed that Maori had free choice to step out of the poverty cycle they were
caught in. The opposite view fails to understand the nature of poverty and
dependence. Experience in other countries, in Africa, for example, suggests that
change comes slowly, even with aid, over at least three generations, once a
regime of poverty has become established.

The essential point, then, is that the real issue is the action or inaction of the
Government. Again, to get the matter into proper context, the need to protect
Maori interests in the settlement of the country had been foretold. The likelihood
that Maori might unwittingly alienate the whole of their land had been officially
predicted. And promises were made to suit, that Maori would benefit from
European settlement and their interests would be looked after. These are the
questions, then: what steps were taken to ensure that Maori retained sufficient
land that a free choice in agricultural development might be exercised in future?
What profits did the Government get from the on-sale of Maori land, and how
much was put back into arming Maori with the knowledge and technological
skills needed to develop the lands remaining to them? What profit did the
Government make from the gum industry, and what steps did the Government
take to relieve Maori from debt peonage and to establish them as independent
managers of it? In brief, once again, a settlement plan that was sensitive to Maori
people was needed if Maori interests were to be provided for.

The above questions are rhetorical for the moment, in so far as they relate to
the post-1865 period, save to say that we do not accept the Government had no
responsibility for the social and economic consequences of land loss that flowed
through to the twentieth century.

It cannot be assumed, either, that, with the shift to gumdigging, the full impact
of land loss was immediately apparent to all. Maori were still able to dig gum on
the Government land and this could only have obscured furtber the meaning of a
land sale, implying that Maori retained latent rights. To all intents and
appearances, one could still access certain resources after land sales, and it was
access to resources, not ownership, that Maori most understood. Later, the areas
used for gumdigging were formally set aside as kauri gum reserves, as was
shown in figure 65. Although a licence was required to dig on the reserves, under
the Kauri Gum Industry Act 1898, this did not apply to local Maori.
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A Maori mdiggr, 1914. Fromthe Northwood collection, photograph coues of the
Alexander Turnbull Library (F42675%2).
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A Maori gumdigger early this century. From the Northwood collection, photograph
courtesy of the Alexander Turnbull Library (F29857%2).
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Two young Maori gumdiggers. From the Northwood collection, photograph courtesy of
the Alexander Turnbull Library (G9779%).
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The movement of Europeans to the outlying districts, as a result of the gum
trade, is well shown in the case of the northern peninsula. By the turn of the
century, the Yates family had acquired some 68,667 acres (27,790 ha), being
mainly the North Cape Station which was mostly stocked with cattle. In addition,
they leased all but small parts of the Maori land, about 57,000 acres (23,068 ha},
as an extensive gumfield. For 40 years this had vielded an average of 400 tonnes
of gum annually, all of which passed through the Yates trading store. At the
Yates settlement, called Parenga, but known today as Paua, there were about 350
diggers, being some 150 Maori, 150 Dalmatians, and 50 other Europeans.™

The lower peninsula from Te Kao to Awanui was dominated by the Evans
family, who had trading stores at Te Kao, Houhora, Watharara, Waipapakauri,
and Awanui, as shown in figure 67. Here, it was said, ‘Mr Evans ships
fortnightly to Auckland, his shipments occasionally amounting in value to over
£1,100".* In this district the gumdiggers were about 300 Maori, 500 Dalmatians,
and 200 other Europeans.

The effect of gumdigging was to lock Maori (and others) into an ever-
widening cycle of poverty and dependence from which they were not relieved
until the 1960s. Even today, in Muriwhenua social problems continue to
abound.* The gum traders were also, usually, the only storekeepers in an area
and, as Resident Magistrate White had commented, the Maori were
impoverished because they were allowed to get into debt far beyond their means
of repaying. He wrote:

L.osing heart they get idle, which soon leads to worse. Lhave often regretted that
it cannot be in Jaw that a trader could not recover more than a certain moderate sum
from a native debtor. This might have the effect of staying the reckless credit given
them.®®

This in turn was likely to lead to the sale of such Maori land as remained.
In 1891 the Te Kao schoolteacher described the relationship of Samuel Yates
with local people:

Mr Yates is the only trader of any importance in that district; he also leases or
owns all the land — except Maori reserves — north of Parenga Harbour. All the
Maoris are in his debt, and their improvidence is likely to keep them s0.*7

There were Maori attempts to contro! the situation by setting up their own
stores, in the 1880s and 1890s, and to prevent outsiders from digging on Maori
land. However, in Parengarenga, the main trader had secured his monopoly by
taking a lease on all the Maori land. South from there, there was no Maori land.

23. See The Cyclopaedia of New Zealand, 1602, vol 2, pp 607-60¢

24. Ibid, p 6o1

25. See J Newal}, ‘Muriwhenuva Socio-Economic Profile’, 28 Mareh 1990 (doc a2}
26. AJHR, 1873, 6-1,p 1

27. I McGavin to Secretary for Education, 15 July 1891, 8aa 100/574C
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Figure 67: Principal gum trading centres on the northern peninsula, circa 1900

Before the Kauri Gum Commission in 1898, there were Maori and Pakeha
complaints that store prices were exorbitant, and that money was not given for
gum, only credit at the store. One witness claimed:

Storekeepers do not intend that a digger shall leave the field with a shilling in his
possession. If your bill at the store is not a big one he will not buy your gum,
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leaving it om your hands on purpose to punish you for not having dealt more largely
with him.**

The relationship of gumdigger to storekeeper was explained by another
witness:

If a2 man had money in the storekeepers’ hands, and did not choose to take the
prices that were offered by the storekeeper for his gum, if he went to sell it to
another store the storekeeper would say, “Take it to the man you buy your goods
from’. Once in the storekeepers’ hands you are bound to sell your gum and get
your provisions from him, and accept his prices.*

The further effect of gumdigging as the only source of cash was to encourage
more energy into digging and less into food production. Cultivations were
neglected as debts grew and dependence on store-bought food increased. In
1872, the visiting inspector of schools described the remaining Maori land in the
Far North as ‘poor to a degree which is difficult to conceive’ and he saw little or
no attemnpt at cultivation.®

The reports on education in native schools, of 1864, 1903, and 1905,% tell of
appalling conditions, of epidemics that wrought havoc on school attendances, the
failure of crops and lack of food, of children compelled to dig gum in order to
live, and of walking four to five miles to school without a sufficient meal. A G
Allan, teacher at Te Kao School, reported in 1888:

To the Natives the gumfields have been a curse. They have disregarded the
raising of crops, as in the former years, with the exception of potatoes and
kumeras. With all their earnings upon the gumfields, they are deeply in debt, and
they and their families for the most part are badly clad. All over the gumfields the
Natives are in a species of bondage to the storekeepers and it is to the latter’s
advantage to keep them so. Gum at present is very low in price — but such is not the
case with provisions which are thirty percent higher than can be purchased
anywhere else. In such a state of matters how can the Natives be expected to keep
their children regularly at school.*

The effects on Maori health and education were devastating. With long
periods of camping in the gumfields without proper sanitation and unhealthy
living areas in swamps, high rates of death and disease became apparent,
particularly among the children. In the early decades of the twentieth century,
with falling gum prices and loss of control of their lands, local people were
locked even more tightly into poverty and deprivation with little opportunity for

28. AJHR, 1808, u-12,p 41

29. Ibid

30. AJHR, 1872, F2,n07,p12

31. AJHR, 1864, 1903, 1905, -2

32. ¥ Henderson, Te Kao: 75, Kaitala, 1957, p 46
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any economic development. In 1914, school inspector Bird noted the absence of
the youngsters from the schools and their presence instead on the gumfields:

Dressed in the veriest rags, unkempt and filthy, half-starved and housed in
structures hardly fit for dogs, these children, some of them near babies, are
compelled to live and work under conditions that are appalling . .. during the
winter {the parents] are forced to contract, with the various gumfield storekeepers,
debts which it costs a summer of slavery to work off, and in this the children have
to bear their part.®

The following reminiscences of childhood at Te Kao were recorded by
J Henderson:

In those days, say 1910 0 1920, We WEIe VEIy DOOT . . . SOME were {00 poor to
have even spoons. They used toheroa shells. Have you ever heard of Maon
peanuts? Karaka berries were cooked all day, just leaving the hard shell and the nut
inside, then into a bag and into water for three or four days when they’d be ready
to ¢at ~ and you’d have your peanuts — the only ones we knew . . .

One girl at Te Xao school had more food than the others so we’d catch her horse
after school, saddle it for her, help her up, and fool around so we might get a bit of
her food next day.

There was not a kumera in the whole district therefore the children had to earn
their own living. Frequently after the dismissal of the school they would take spear
and spade to dig for the everlasting gum, otherwise they would go without meals.

If you had two shirts at the same time you were a lucky boy; one shirt for one
year generally, a real problem in wet weather when your shirt was wet.

Sometimes the flour would run out, so a pot of corn for breakfast, then you’d go
hungry all day.*

A H Watt, schoolteacher at Te Kao from 1915 to 1937, reported:

As many as 25% of the children died before reaching the age of three years.
Very young children were sometimes taken out to the gumfields where their
mothers worked — indeed they were sometimes born there — and where living
conditions were bad enough for adults, let alone tiny infants

10.8 FArRM DEVELOPMENT -« MURIWHENUA NORTH

While Government schemes to assist European unemployed and promote them
into farming began in the 1880s, farming assistance to Muriwhenua Maori did
not come until the 1620s. By then, most of the land had been sold, or leased to
gum traders on account of debts, allowing the gum traders to control the

33. AJHR, 1914, 8-3,p 60
34. Ibid,p 13
35. Ibid, p42
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extraction of gum from the land. On the northem peninsula around Parengarenga
Harbour, Yates leased all the remaining Maori Iands save for a ‘few reserves’,
being 820 acres (332 ha) at Te Hapua, 84 acres (34 ha) at Parenga and 951 acres
(385 ha) at Te Kao. The leases were informal only, however. The Native Land
Court became active in the area in about 1899, and surveyed the balance of
Maori lands for the investigation of the titles, partitioning the blocks amongst the
owners. The survey cost was over £1000. To recoup that cost, the Maori land,
some 59,531 acres {24,002 ha) excluding the ‘reserves’ above-mentioned, was
vested in the Tokerau Maori Land Board, to be leased formally. In that way
Maori lost control of all but the small reserves. All rents and royalties went to the
board to clear debts and Maori became totally dependent on gumdigging. There
were pleas for at least a part of the lease land to return to Maori, but to no avail.

The Te Hapua people especially were aggrieved, since a good deal of their
reserve was regularly under water in the winter months. They lived with the
reality that one Pakeha farmer had 68,607 acres (27,765 ha) freehold and more
lIand on lease, while more than 100 Maori at Te Hapua had 820 acres (332 ha)
which was liable to flooding.

By then, fragmentation of ownership was making the title position
unworkable. The average number of owners in the blocks as at 1908 was 20, the
average interest representing 15 acres. One block of 9280 acres had 733
owners.* This was at 1908 and most of the owners were already absentees.

Following a severe slump in gum prices in 1924, when the traders stopped
credit and refused to buy more gum, Judge Acheson of the Native Land Court,
who was appalled by the poverty, hunger, and distress, wrote to the Native
Minister:

The natives are already seriously short of the bare necessities of life. Their
children are very poorly clad. It is & fact that people even have to tear off boards
from their houses in order to make coffins for their dead.”

Judge Pritchard wrote later, referring to Te Kao in the late 1920s:

The mortality amongst the Maori children on the gumfields was so appalling
that it is recorded that one in every four children under 12 died. The school
children were poorly clothed, sickly, and suffered from skin diseases.®

Eventually Government assistance came. It was proposed to terminate the
leases and to finance the development of dairy farms at Te Kao, as an alternative
to gumdigging. By 1931 there were 51 dairy units in what was called the Te Kao
Consolidation Scheme. The area concerned is shown in figure 68.%

36. Stout-Ngata comrmission report, 1908

37. Acheson to Native Minister, 10 Angust 1925, MAIG/1/548, NA, pt 3. p 3

38. Ibid

39. For full particulars, see  Geiringer, ‘Historical Background to the Muriwhenua Land Claim 1865
19507, 27 April 199z (doc F10), pp 184-208
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Figure 68: Parengarenga block

The scheme was only a qualified success. Soils were poor and Te Kao was a
long way from the Kaitaia dairy factory. Despite title consolidation, the Native
Land Court system continued to result in fragmentation of ownership, with
numerous absentee owners remaining on the title after they had abandoned the
area. The whole scheme remained under the tight control of the somewhat
bureaucratic Department of Maori Affairs and people were simply relocated with
little or no discussion or agreement. Several of the Ngati Kuri people were placed
south of Te Kao at Ngataki, despite objections. The department held on to all
profits to reduce the development debt, so that Maori farmers were effectively
working on a salary. That salary was little above subsistence level and most still
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Figure 69: Aupouri Peninsula: forestry and farm development

depended on gumdigging or on fishing for survival. The following is from a
petition from Te Kao Maori to the Prime Minister in 1936:

Our houses are shacks made of rusty iron used many times over and badly holed.
They are not fit for human beings to live in. We are grateful for your desire to assist
the Maori people with houses . . . We are prepared to deny ourselves and work hard
to get these cottages. We yearn for them. We beg you to help us to get them before
next winter. Last winter was very wet and we all suffered . . .

If by working long hours we earn more than sufficient for food and clothing, we
would use the balance cash to pay for new cottages.*

The following is from the petition of Te Rarawa:

40. Wairama Maihi te Huhu and others to Prime Minister, 6 January 1936, MA/I 19/1/210
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Nearly all our dwellings are in a bad state. The health of ourselves and our
children is suffering. It is hard for us to rise unless our homes are fit places to live
in. Qur lands have been improved for our cows. The owners of the cows live in
continual discomfort. 1t is bad for the young people to live in over-crowded whares
when they marry. There is a risk of typhoid and 8.4

They had still not escaped the cycle of debt, poverty, and deprivation.

Before this Tribunal, Maori witnesses recalled conditions of abject poverty,
the single-room homes without power, water, floorboards, or glassed windows.
They described the overcrowding of those rudimentary dwellings, the lack of
work, the paucity of farmable land, and the dependence on foraging and fishing.
They contended that the hapu became depleted as the young folk moved to
Whangarei and Auckland in search of employment.

None the less Maori retained some land. In addition, in 1943 certain assets
from the communal activities undertaken by the people of Te Kao, and some
27700 acres (1093 ha) held by the Maori Land Board for a communal benefit,
became vested in the Aupouri Maori Trust Board. This is a Maori owned and
managed board which continues to operate for the general benefit of the Aupouri
people.

In addition, in the 19508 the Department of Lands and Survey began to
develop lands in Muriwhenua. In the 1960s several large schemes were
established on the northern peninsula, as illustrated in figure 6. Those under the
control of the Department of Lands and Survey in 1968 were mainly on Crown
land (cL) but they included some Maori land (ML} and were as follows:

Scheme Established Area In grass Tenure
{acres) {acres)

Cape View 195565 6225 3200 CL/ML

Onepu 1961 5544 3868 CL/ML

Parengarenga 1961 39,468 6641 ML

Kaimaumau 1961 12,058 0 CL

Te Paki 1966 42,000 720 CL

A further scheme, Te Raite, was begun in the mid-1970s, and some drainage
work had started on the Kaimaumau scheme by 1983, As for the Parengarenga
scheme, on Maori land, 14,938 acres (6050 ha) was leased for pine forest as part
of the Aupouri State Forest in 1971, and the balance, 24,530 acres (9935 ha), was
divided into the Paua and Te Rangi Stations, carrying sheep and cattle.

The Government purchased Te Paki Station from the Keene family in 1966.
The proposed utilisation of Te Paki Station, as at 183, is shown in figure 70. A

41. Ibid
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Figure 70: Proposed utilisation of Te Paki Station

proposed exchange of Maori and Crown land, as shown in that figure, did not
proceed.

10.9 FARM DEVELOPMENT — AHIPARA AND SOUTH

Haimona Snowden told the Tribunal how his family had sought a living in the
1920s and 1930s on the lands to the south of Ahipara:

My father Te Ngo Haki Rewiti Snowden and his brother Wiremu Snowden and
another uncle, my mother’s brother Hori Wairama, were working in the bush in the
hills beyond the Ahipara gumfields at a place called Koroki. This was on land that
belonged to my grandfather, my mother’s father, Wairama Maihi Te Hu. . . . They
cut the kauri logs in the bush and hauled them down the valley to Tarahuna. . ..
They had a mill at Tarahuna and they milled the logs into timber there. When they
were milling logs they camped on the gumfields. That land at Tarahuna belonged
to Tiopira Heiwari . . .

By this time my father and my uncle Hori Wairama had built cottages for
themselves at Waitehuia (behind the Roma Marae) with the timber they had
milled.

My other uncle Wiremu Snowden, who was the sawmiller, built himself a
cottage on the land given by Tiopira Heiwari while the mill was still operating. It
was only a small piece of land, not more than five acres . . .
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I can remember the mill and my uncle’s cottage. After the bush was cleared and
the mill closed down, my uncle and his family went gumdigging. Later still, in the
thirties, my father and uncles milked cows on the land they had cleared at Koroki
but it all went back [into scrub] during the Second World War.#

Selwyn Clarke also gave oral evidence about the lands at Koroki, on the
Ahipara gumfields. Wairama Maihi Te Huhu had gone there to cut kauri some
time before 1915. In the 1930s the area was divided into several small farms, and
occupied by his sons and daughters. Selwyn Clarke’s father married one of the
daughters, and he spoke of living there and helping to clear the land, ploughing
and milking cows. He went overseas during the Second World War and returned
to find the land revetted to scrub. The land had been leased, but not looked after.
His brother-in-law earned some money by cutting manuka for firewood. He
complained that the Department of Maori Affairs had taken over the land, settled
the farmers there, only to tell them to leave some years later when they could not
keep up with loan repayments. There was no electricity or other services. Access
was by horse track to deliver the cream to be picked up on the Herekino road.
Selwyn Clarke complained: ‘Maori Affairs should not have put us there, we
worked for nothing’. He also spoke of Barney Snowden, Haimona’s father, who
‘died of hard work’. Two of Barney’s children died there in the poor conditions.
Haimona also spoke of how he ‘did a lot of work on the farm for nothing’, and
of the isolation and lack of medical attention. He told of how boards were pulled
off the house to make a coffin for a brother who died, as they could not afford
more. There were other accounts, too, of the fruitless struggle to wrest a living
from small uneconomic dairy units, and of the heartbreak when the land was
abandoned, reverting quickly to the manuka scrub which they had spent years
clearing.

In 1954 and 1955 Joan Metge, now Dame Joan, carried out a study of the
Ahipara Maori community, which then numbered 537 people, a study
subsequently published as A New Maori Migration: Rural and Urban Relations
in Northern New Zealand. Her comments on land and land use in this
community, which she named Kotare in her book, support the personal
experience of kaumatua who spoke to the Tribunal:

Kotare was by reputation and experience a farming community. The lowland
and valley area were given over to fenced fields of pasture and hay, to cowsheds
and pig-styes, with occasional gardens growing kumara (sweet potato), maize,
potatoes, pumpkins and marrows in quantity. Close investigation, however,
revealed that the natural resources of the district fully supported only a little over
one-seventh of the Maori inhabitants. . . .

The Maori owned land was in general under-developed. Almost half was hill-
country or gum-land which could be developed only at a cost beyond the reach of
the owners. Of the 1,500 odd acres enclosed within the limits of producing Maori

42. Submission of Haimona Snowden (doc F26), pp 2-3
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farms, roughly one-third was undeveloped or rough grazing used only as ‘run-off”
when the better pasture was too wet or needed resting. Even on the lowland and in
the valleys there were ten holdings between five and sixty acres which grew only
gorse and scrub except for a few acres around sbareholders’ houses, while another
twelve, let ont on sbort-term leases, were in poor condition, because the lessees
had neither the incentive nor the means to improve them or sven to arrest
deterioration.

Dairy farming was the dominant form of land utilisation, there were twenty-two
Maori farms in Kotare, all concentrating on the production of cream, which was
collected daily by lorries from a butter factory fifteen miles away. Most farmers
also kept a few pigs and put down between half and one acre in gardens, using the
products for both activities in the home or in fulfilling obligations to kin, club or
community.*

Only nine of the 22 dairy farmers were full-time farmers, they were on units
of between 40 and 60 acres, and the largest herd was 45 cows. Annual production
on average was between 100 and 150 pounds butterfat per cow, compared with
the Northland average of 200 to 300 pounds. All the farmers relied heavily on
family assistance, usually wives and children, to run their farms, and additional
employment off farm, part-time for the farmer, or full-time for older children,
was common. Most of the farmers were shareholders in at least some of their
land and occupied it with leases and mortgages arranged through the Department
of Maori Affairs. Dairy farming was a relatively recent form of land use for
Maori farmers in the Ahipara district in the 1950s, as Metge explained:

The general level of farming in Kotare was not efficient nor even moderately
productive by New Zealand standards. But Maori farmers had to contend with
many problems that did not confront others. Maori farming in Northland had an
extremely short history, amounting to little more than twenty vears. A few farmers
were struggling to make a living in the 1g20s, but they were severely handicapped
by a lack of clear title and the consequent difficulty of borrowing capital. The State
established a Maori Land Development Scheme in Kotare in r¢32-3, absorbing
existing farms and developing the land on a group basis with the labour of the land
owners, but it was not until 1935 that the land was subdivided and the first farm
units established. Again, the farmers as a group lacked training and experience.
Most of them were first-generation farmers, sons of busb-workers, gum-diggers
and labourers, and all but four of them had spent long perods in the other
occupations. They were still paying off mortgages incurred in development and
stocking, At the existing level of production, they were left with an income that
was at best barely adequate to support a family, so that in order to pay for the
machines and fertiliser essential to increased production, the farmer had to
maintain or increase the debt. Occupiers of holdings with several owners could not
raise capital from the usual sources; their only hope of assistance was through the
Department of Maori Affairs. Their occupancy, upon which depended their

43. Joan Metge, A New Maori Migration: Rural and Urban Relations in Northern New Zealund, 1964,
p 32
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security of income and residence, lasted only for the span of their working life.
Maori farmers in Kotare thus lacked strong incentives to improve production.
Though they struggled through most of their occupancy on a reduced income to
pay off the debt on the land, it remained only partly theirs and they had no
guarantee that the fruit of their labours would pass to their sons rather than to
another shareholder. As a result it often needed only a poor season or a quarre] with
other part-owners to decide an occupier to walk off the farm. Efficient land use was
further reduced by fragmentation: seven farms consisted of two or more blocks
some distance apart. Lastly, low farm incomes tended to perpetuate themselves,
since the farmer felt compelled by the shortage of ready cash to take casunal or
permanent employment, and so had less time to spend on the farm.

Metge refuted the criticism that Maori farmers’ output was reduced by their
obligations to marae and community, and emphasised the reciprocal nature of
farmers’ generous contribution in labour and produce to weddings, funerals, and
other community activities. The old Maori economy, based on gift exchange,
still survived:

In general, however, contributions to hui, both labour and goods, were a loss or
drain on the farmers’ resources only on 2 short-term view. He was recompensed,
not for each specific gift but in a general way, when a wedding or a death occurred
in his own immediate family, for then he received from kinsfolk (not necessarily
those to whom he had given or in the same measure) contributions which in the
aggregate covered all or the greater part of the expenses of staging of necessary
hui. The Kotare farmers also gave frequent gifts of meat, milk, fruit, and
vegetables to kinsmen who lacked them, but these were usually retumed indirectly,
in the form of labour or gifts of goods not produced on the farm, such as seafoods .+

There were many Maori landowners who did not obtain their principal cash
income from farming, but who did cultivate their land for gardens, kept pigs,
sometimes a house cow, collected flax and other products or cut firewood.
Others cultivated on the land of a family member who was a farmer, sharing the
tasks and helping out, for example at haymaking time:

Apart from the farmers, a firewood contractor was the only Maori in Kotare who
made a living from the land. The kauri-gum industry was at a standstill, but two
Pakehas, who had been diggers most of their life, stili won enough from
concessions on the gum-land to support their Maori wives and children.#

The sea was also a significant resource for the people of the Ahipara district,
and several families derived a large proportion of their income from it:

Two of the older men were commercial fishermen, owning power-driven
launches and refrigerated vans in which they hauled their catch around the

44. Ibid, pp 33-34
45. Ibid
46. Ibid
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surtounding countryside. But fishing on this unsheltered coast was a hazardous
occupation, virtually impossible in winter and halted by spells of bad weather even
in summer. One of the fishermen, who had a large family to support, also took on
contract work of various kinds, assisted in both enterprises by two adult sons. The
sea yielded yet another and richer harvest in the form of commercial varieties of
seaweed which wind and current drove into remote rock-bound coves. Four
couples, two with children, lived all the year round in cne of these bays in rented
cottages, swimming out into the surf to “pick’ the seaweed in summer, when they
made enough to support them during the rest of the year, and gathering it from the
beach in winter. ... In summer, eight other families camped there for several
months,

Seafoods figured prominently in the diet of every Maori family in Kotare, for
they were relished greatly. The children made frequent excursions to the beach to
dig in the sand for bivalve shellfish, and on Saturday and Sunday, whenever tide
and weather permitted, a large proportion of the community trekked ‘round the
rocks’ on foot, horse, truck or tractor, in search of mussels and other shelifish, sea-
eggs and crayfish. Those who could take advantage of favourable tides during the
week or had adolescent children to send gave part of their harvest to kin or
neighbours, in retum for other favours. But with regard to fish, Kotare households
bought most of their needs from the commercial fishermen, for the coast was not
suitable for small boats and shore fishing was uncertain and often dangerous.¥

The resources of land and sea provided subsistence to a greater or lesser extent
for all the Maori families of the Ahipara district. There was no other employment
in Ahipara and many workers had to cornmute to wage-earning jobs in Kaitaia or
elsewhere. Some worked as labourers on road or drainage works, some built
houses and bridges, worked in the dairy factory or timber mill. Others stayed
away during the week and returned at weekends. A few who took droving jobs,
such as taking stock to the freezing works in Moerewa, were away for weeks at
a time, Metge emphasised the reciprocity of Maori community life in Ahipara,
the reliance on kin, the extended family and marae, and sense of belonging to that
land which held the community together. We have quoted from her book at some
length because hers is the only in-depth study of a Maori community in
Muriwhenua which provides a contemporary account of Maori life in the 1950s.
But Metge also emphasised the harsh economic reality that the resources of land
and sea were insufficient to provide subsistence for everybody, and wage-
eamning jobs were limited in the district. The altemative was to find a job
elsewhere, to migrate to Auckland where the jobs were. Much of Metge’s book
is about this substantial urban migration of the 1950s.

Thus, the Muriwhenua rural cominunities were deprived of many of the
energetic working age-group. In turn, children brought up in the city were
deprived of the continuity of language and culture that elders would have passed
on. The dynarnics of the Maori communities were subjected to major change.
Now, in the 1990s, jobs in the cities are not so easy to find. For many urban

47. Metge, p 36
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unemployed, a solution has been to return to the home territory. But that home
territory, and the little remaining Maori land, was insufficient to support all their
families in the 1950s, and there are more descendants now. The seafood
resources have been depleted too. There are few jobs and many families now
subsist on Government benefits. The return of urban kin has created new
tensions and rivalries, exacerbated by continuing poverty, low educational
attainments, and poor health.

10.10  SYNOPSIS OF THE DISTRICTS

10.10.1 Muriwhenua East

The people of the northern peninsula, and from Ahipara south, had at least some
land to develop, no matter how marginal. Those of the east had nothing. The
Taemaro-Waimahana Maori lands were insufficient for any economic farming
unit. The blocks were isolated from Mangonui by a tortuous range of hills and
they are still hard to reach today. Even the Government did not begin farming its
own properties there until the 1950s, although the Government lands were
several times the acreage of that retained by Maori. As previously seen, most
Maori left the area from the 1920s, to labour on the lands of distant tribes.

10.10.2 Muriwhenua Central

The Maori blocks at Kohumaru, near Mangonui, were at least accessible and
productive but could not provide farms for more than a few. As to Oruru Vaiiey,
by 1890 all of it had been alienated save for the Peria reserves in the upper
reaches, where again a large and fragmenting ownership held to a dwindling
residue. To be pragmatic, there was land enough for one or two family farms
only. The remaining lands at Parapara and Te Ahua were beyond the fertile land
on much more difficult terrain. The hilly country of Te Ahua remains in bush
today. Parts of Parapara, dug over for gum, were virtually useless.

Karikari Peninsula was also an isolated area without any adequate road access
for years. The land left there was also to be subjected to the debilitating effects
of the Native Land Court. The court’s land divisions are shown in figure 71.
With numerous owners in each block, they have since been further partitioned,
several times over. Farming was not feasible there until the 1930s, and then was
marginal at best, with soils of poor natural fertility. With the fragmentation of
ownership and titles, Maori farmers were to hold under-sized units on leases
from their extended families, and they had then to borrow from the Department
of Maori Affairs to effect developments.

At the Tribunal’s hearing at Rangiawhia, several of the people spoke of their
struggle to survive on uneconomic units. They described how they relied heavily
upon supplementing their income by fishing, Mortgage repayments could not be
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Figure 71: Karikari Peninsula lands

met or rates paid, and we were told how some debts were more than the value of
the lands. Parts, around Maitai Bay, were sold to the Government. Many Maori
migrated to Auckland and people walked from their farms. In the 1970s, the
abandoned titles were amalgamated to form Ngati Kahu Station. Dairying has
now given way to sheep and cattle, and pine has been planted on the poorer soil.
However, the people despair that their children and grandchildren may now be
lost to the cities. Today, as holiday and retirement homes encroach upon this
incredibly beautiful area, increasing rates and land prices, and the lack of
employment, threaten even the existing Maori presence.

At Kareponia, near Awanui, the Maori land is largely flat and accessible, but
it is not fertile river-flat, rather, a hard clay pan; and with more owners than the
land can sustain, this area too was soon characterised by fragmentation of title
and ownership. It is now divided into long, narrow-gutted sections of little
practical sense. Victoria Valley, on the other hand, was one of the most fertile
parts of Muriwhenua, but none the less the Maori land that remains is on the
steeper gradients of Pamapuria and Okakewai. Here again, problems of multiple
ownership and title fragmentation abound.
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10.10.3 Muriwhenua West

Closer to Kaitaia were the Pukepoto Maori lands, a substantial part of the
landscape but at the time still mainly in swamp. To the south, from Ahipara to
Herekino was a larger area than any we have so far described, but the land left
for Maori ranked with the poorest land in the district. Good farms could be made
from the smallish part near Ahipara itself but not on the plateau behind, the
former kauri forest lands. The natural fertility of the soils had been depleted. The
area had been cut over by sawmillers and dug over for kauri gum, so that the top
soil was removed and the land left virtually unworkable. Attemnpts to farm here
failed.

The area at Whangape was hill country, but suitable only for large-scale sheep
and cattle farming. The largish area retained was not big enough to support other
than a few families.

10.10.4 Muriwhenua North

The largest remaining Maori territory was at Parengarenga, where Ngati Kuri of
Te Hapua occupied the northern harbour shores and Te Aupouri were to be found
around Te Kao in the south. Ironically, the trader Samuel Yates, who owned the
Muriwhenua block of some 56,600 acres, had secured about three-quarters of the
remaining Maori land under an informal lease. Maori were thus unable to
develop the area themselves for many years. Moreover, the Maori lease land was
used for gumdigging. In any event, this was the remotest part of Muriwhenua.
The soils were indifferent, road transport was by bullocks only, and there were
long distances to market. Dairy farming did not begin there until the 1930s, and
then was of uncertain viability.

Today, Muriwhenua Maori retain ownership of but a small percentage of their
claim area (see fig 73). Unfortunately, these lands are among the poorest in that
area.

10.11 SOCIO-ECONOMIC SURVEY

Furopean contact had not been kind to the Muriwhenua people. Early visitors
described the area as one of the most densely populated regions in New Zealand.
It has been speculated that the cultivations on the Kaitaia flat were associated
with the largest pre-historic drainage system in the couniry. As to Oruru Valley,
one explorer estimated there were 8000 people there alone. Some 60 pa have
been identified there, and it was said that the approach of strangers was signalled
the length of the valley by calling from pato pa (see sec 2.4).

Researchers on this claim have estimated that the total Muriwhenua
population was dramatically reduced to less than 8000 by 1835. While the
population estimates show large variations, it is at least apparent that immunity
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to introduced diseases came only slowly and that scarlet fever, typhoid, measles,
rheumatic fever, influenza, tuberculosis, and pneumonia continued in epidemic
proportions throughout the nineteenth and early twentieth centuries.

Although early census figures are also unreliable, it is indicative that one gave
a low of 1615 Maori in 1878. This may have reflected the emigration of large
numbers to Hokianga and the Bay of Islands for work, but such a low return is
significant in itself. Alllater estimates, however, show the population as growing
thereafter, but unusually high levels of disease were faced by Muriwhenua Maori
well into the twentieth century.®® Social and economic conditions remained
serious through the 1920s and the Far North was one of the most depressed
Maori areas in the country.

The land dwindled more quickly than the people, however, and medical
opinion is that such land loss is a significant factor in the declining morale and
heaith of the Maori affected. ® Muriwhenua and the Bay of Islands were the two
areas north of Whangarei most affected by land alienations before 1860, as
figure 72 shows. Indeed, North Auckland was probably more affected than other
places in the North Island by early land transactions.

By 1865, the Government and settlers had acquired:

as Crown grants from pre-Treaty transactions 20,000 acres (8004 ha)
as surplus from pre-Treaty transactions 26,000 acres (10,522 ha)*
by Crown purchases, 1850-65 (in 25 blocks) 280,177 acres {113,388 ha)

326,177 acres

Thus, nearly half the land was alienated, though Maori were more than 80
percent of the population at that time. Thereafter, more land was acquired as
follows:

Crown purchases of the 18-0s 65,282 acres (26,420 ha)
acquisitions to 1910 75.843 acres (30,604 ha)

141,125 acres

320,177 acres
141,125 acres

467,302 acres (189,117 ha)

In 1908 the Stout~-Ngata commission estimated that 109,706 acres (44,398 ha)
remained in Maori ownership, less than 20 percent of the district, when Maori
were 42 percent of the population. Nearly all of this was remote and marginal

48. See doc 710, pp 1920

49. The relationship between land loss and health and the spiritual and physical dimensions of health are
considered by Dr M H Durie in Whaiora: Maori Health Development, Oxford University Press, 1964.

50. The Government in fact claimed a much larger area as surplus at the time, including Muriwhenua East,
Orure Valley, and 635,000 acres on the most northerly peninsula, but these were later subsomed by
alleged purchases, and the Government relied on those purchases in these proceedings.
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land. In addition, Maori had actual control of less than 10 percent of the district,
for 57,306 acres (23,102 ha) was vested in a board to lease for the recovery of
survey liens.”* An analysis of 42,617 acres (17,247 ha) of the Muriwhenua Maori
land showed that, at that time, it was divided into 140 blocks with a total of 2748
owners. Already, the land was well beyond the threshold of economic family
user.

10.x2 MURIWHENUA MAORI TODAY

In the 1¢01 population census, 10,287 of those living in New Zealand nominated
one of Te Aupouri, Ngati Kahu, Ngati Kuri, Te Rarawa, or Ngai Takoto as their
main iwi of allegiance. Some of these would belong to hapu south of the claims
area, but all of them are likely to have rights within the area under claim. In
addition, of those who can trace descent from these iwi, some gave a
confederation or waka (eg, Tai Tokerau, or Nga Puhi in the greater sense) as their
main iwi, or included one of the above iwi as a subsidiary allegiance. For various
reasons it is not possible to enumerate these people, and the following data refer
only to the 10,287 who nominated one of the five Muriwhenua iwi as their main
allegiance.>*

Of this group, 41.5 percent reported living in the Northland Region and 41.2
percent lived in the Auckland Region. Most of the remaining 17.3 percent lived
in the rest of the North {sland. Since Northland Region is larger than the region
under claim {or the larger territory of the Far North district — see below), a large
majority of Muriwhenua Maori live outside the rohe of their iwi.

In regard to most available socio-economic indicators, Muriwhenua Maori are
much like other Maori, except they are slightly poorer. The average income
(including social security benefits) of adults (those aged above 15) was $14,400
in 1990-91, or 94 percent of the Maori average (where ‘Maori’ is defined as
those reporting some Maori ancestry), and 76 percent of the national average.
Only 39.9 percent reported some school qualification, in contrast o 41.9 percent
of all Maori, and 56.0 percent of all adult New Zealanders. Again, only 30.5
percent of adult Muriwhenua reported some tertiary qualification, compared
with 31.3 percent of all Maori, and 39.¢ percent nationally.

Muriwhenua Maori are more likely to be unemployed. Their unemployment
rate in 1991 was 25.7 percent, compared with 20.9 percent for all Maori and 10.5
percent for all New Zealanders. This underestimates the situation because, facing
higber unemployment, Muoriwhenua Maori are less likely to seek work. A better
comparison is provided by the employment participation rate (the ratio of those

431. Document £10, pp 12-13
52. In this section, all statistics are from the 1991 population census, and unless otherwise stated,
definitions correspond to the census definitions.
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with jobs to those over the age of 15), which was 41.9 percent for those of
Muriwhenua iwi, 47.9 percent for all Maori, and 4.6 percent for all New
Zealanders.

Muriwhenua households {those in which the ‘occupier’ or spouse gave
Muriwhenua as their main allegiance) are less likely to be in rented
accommodation than all Maori households (similarly defined) but to pay a
slightly higher rent. They are also likely to be more crowded, with 23.7 of the
households being muitiple family, non-family or temporary households,
compared with 19.1 percent for all Maori, and 14.1 percent for all New
Zealanders.

10.X3 MaoRg1 IN THE FAR NORTH DISTRICT

The previous section reported the statistics for all Muriwhenua Maori, whether
they live within the claim area (north of Whangaroa) or outside. Figures are not
readily available for Muriwhenua Maori living in the claim area. The best that
can be supplied is for all Maori living in the Far North district, which extends
south to Kaikohe and the Bay of Islands. In the 1991 census, 20,826 in the Far
North district declared themselves as being of Maori descent, so that the
Muriwhenua would be a small proportion of that total.®

Maori living in the Far North district reported average incomes of $12,100 for
1690 to 1991, only 79 percent of the Maori average, and 64 percent of that for all
New Zealanders. Their employment participation ratio was 34.7 percent,
considerably lower than those reported in the previous section. Far North Maori
also had poorer educational qualifications and, while they were more likely to
own their own homes (and, if they were renting, their housing was cheaper than
the national average), they appear as likely to be living with other families or in
temporary accommodation as all Maori (and more so than all New Zealanders).

If this pattern for all Maori in the Far North applies to Muriwhenua Maori,
then those living within the rohe are in greater financial and employment
hardship than those who have migrated. The assumption of an equivalent pattern
may be optimistic, since anecdotal evidence suggests that Maori in the
Muriwhenua rohe are often poorer than those in the southern parts of the Far
North district. If so, there would be an even greater disparity between those
Muriwhenua Maori living outside the region, and the conditions of hardship for
those left behind.

Ironically, in this land where Maori unemployment remains one of the highest
in the country and social problems abound, Maori localities have become sought-
after for European homes. The Karikari Peninsula is a prime example.
Retirement and holiday homes now intrude on the traditional Maori areas, while

53. Population census 1953

383



MURIWHENUA LAND REPORT

10.13
* This map has been prepared

from information kindly supplied
by Te Puni Kokiri {1996) and the
Maori Land Count, Tai Tokerau
Registry (1983).
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Figure 73: Muriwhenua Maori land, 1996

numerous Maori families have been forced to the concrete pavements of
Auckland. Unless special steps are taken to protect such places, and to provide
opportunities for the young Maori from Auckland to spend time there, the
relationship of the Maori people to their ancestral land, and the culture itself, will

continue to be in jeopardy.
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CHAPTER 11

FINDINGS AND PROPOSALS

{Tlhey must not be permitted to enter into any contracts in which they might be the
ignorant and unintentional authors of injuries to themselves. You will nat, for example,
purchase from them any territory, the retention of which by them would be essential, or
highly conducive, to their own comfort, safety or subsistence. The acquisition of land by the
Crown for the future settlement of British subjects must be confined to such districts as the
natives can alienate, without distress or serious inconvenience 1o themselves.

From the royal instructions, Marquis of Normanby to Captain Hobson rN, 14 August 1839

11.1 CHAPTER QUTLINE

This chapter examines the Tribunal’s jurisdiction, the construction of the Treaty
of Waitangi and the Treaty’s principles. Thereafter findings are made in terms of
the Tribunal’s jurisdiction. The claims are held to be well founded and it is
determined that recommendations are appropriate to compensate the claimant
groups or remove the prejudice. Finally, the steps necessary to determine the
appropriate recommendations, including binding recommendations, are
reviewed.

11.2 JOURISDICTION

11.2.x The application of the Treaty of Waitangi

The Government’s policies and practices should be seen in light of the standards
of the day, as Crown counsel contended. In terms of the Treaty of Waitangi Act
16775, however, they must also be assessed by the principles and the standards for
settlement established in the Treaty of Waitangi. A lower test cannot be
sanctioned simply because it later became the norm. It was basic to the
assumption of rights of settlement and governance that Maori interests would be
protected, and Maori would be treated fairly, equitably, and in accordance with
the high standards of justice that a fiduciary relationship entails. The canons of
justice and protection apply to all ages.

The Tribunal’s task is to measure State action against the principles of the
Treaty of Waitangi. More particularly, section 6 of the Act requires claimants to
establish that they have been prejudiced by State action, and that the action
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complained of is contrary to the principles of the Treaty of Waitangi. If that is
established, not only may the Tribunal recommend relief, but it may make
binding recommendations to transfer substantial assets. It is clearly important to
establish what the Treaty principles are.

Although the Act refers to the principles of the Treaty for assessing State
action, not the Treaty’s termas, this does not mean that the termns can be negated
or reduced. As Justice Somers held in the Court of Appeal, ‘a breach of a Treaty
provision . . . must be a breach of the principles of the Treaty’.* As we see it, the
‘principles’ enlarge the terms, enabling the Treaty to be applied in situations that
were not foreseen or discussed at the time.

Conversely, a focus on the terms alone would negate the Treaty’s spirit and
lead to a narrow and technical approach. In illustration, to satisfy the terms of
article 2 one might ask only whether the land was knowingly sold, when the
principle from the Treaty as a whole is whether, in all the circumstances, any sale
was fair. Stmnilarly, based upon the Treaty’s terms, tribal rights may depend on
whether article 2 is subservient to article 3, when the principle is that the
reasonable expectations of two different peoples, as parties to the Treaty, must
equally be respected. The Treaty cannot be read as a contract to build a house or
buy a car. It was a political agreement to forge a working relationship between
two peoples and it must be seen in light of the parties’ objectives. The principles
of the Treaty are ventilated by both the document itself and the surrounding
experience.

The Treaty is also a treaty, not a vnilateral declaration. It is necessary to
inquire of the Maori view as well. Although some of the assumptions are dated,
the approach adopted by the United States Supreme Court is still sound:

In construing any Treaty between the United States and an Indian tribe, it must
always (as was pointed out by Counsel for the appellees) be borne in mind that the
negotiations for the Treaty are conducted, on the part of the United States, an
enlightened and powerful nation, by representatives skilled in diplomacy, masters
of a written language, understanding the modes and forms of creating the various
technical estates known to their law, and assisted by an interpreter employed by
themselves; that the Treaty is drawn up by them and in their own language; that the
Indians, on the other hand, are a weak and dependent people, who have no written
language and are wholly unfamiliar with all forms of legal expression, and whose
only knowledge of the terms in which the Treaty is framed is that imparted to them
by the interpreter employed by the United States; and that the Treaty must
therefore be construed, not according to the technical meaning of its words to
learned lawyers, but in the sense in which they would naturally be understood by
the Indians.3

1. Seess 5{1), 6{1}€3}, 84, 848 Treaty of Waitangi Act 1975
2. New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641, 603
3. Jonesv Meehan (1899) 173 US 1, 10
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Decisions of the Supreme Court of Canada affirm the need for a broad
approach, and as something more than an extension of the rule of contra
proferentem as applied to the treaties of major State powers. In R v Taylor and
Williams 1t was held that surrounding circumstances and contemporary
statements may be brought into account though on its face the treaty is not

facking for certainty.* The court considered:

Cases on Indian and Aboriginal rights can never be determined in a vacuum. It
is of importance to consider the history and oral traditions of the tribes concemed,
and the surrounding circumstances at the time of the Treaty, relied on by both
parties, in determining the Treaty’s effect . . .

Further, if there is any ambiguity in the words or phrases used, not only shouid
the words be interpreted as against the framers or drafters of such treaties, but such
language should not be interpreted or construed to the prejudice of the Indians if
another construction is reasonably possible . . .

Finally, if there is evidence by conduct or otherwise as to how the parties
understood the terms of the Treaty, then such understanding and practice is of

assistance in giving content to the term or terms.®

In view of the North American experience, the Tribunal engaged Professor
Bradford W Mormse of Ottawa to report on the judicial interpretation of
contractual arrangements with the indigenous peoples.® Some of the important
principles are these:

L 4

The treaties should be given a fair, large, and liberal construction in favour
of the Indians.

The treaties must be construed not according to the technical meaning of the
words, but in the sense that they would be naturally understood by the
indians.

As the honour of the Crown is always involved, no appearance of ‘sharp
dealing’ should be sanctioned.

Any ambiguity in wording should not be interpreted to the prejudice of the
Indians if another construction is reasonably possible.

Evidence by conduct or otherwise as to how the parties understood the
Treaty is of assistance in giving it content.

Oral promises form part of the Treaty too.

The prevailing view in North America, and now New Zealand, is that it is the
spirit of the treaties that most count.”

These same rules, in our view, apply to the early deeds, particularly those of
the Government before 1865 when the lands were still tribally owned. The
circumstances surrounding the early New Zealand land conveyances are

ohLn

R v Tayior and Williams 1681 62 CCC {2d) 227
bid, pp 232, 235-236

See Bradford W Morse and R Irwin, ‘Treaties, Deeds and Surrenders: An Analysis of Canadian and

American Law’ {doc 02)
See Cooke P, New Zealand Maori Council v Attorney-General, p 663
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sufficiently the same as those for the treaties with North American Indians for
the principles of treaty interpretation developed in North America to be applied
to them.

‘We have used the vital essence of the Treaty [of Waitangi] as our yardstick,”
the Tribunal reported in the Te Roroa claim. Seeking the essence from the
bicultural matrix that applied at the time, the Te Roroa report took the following
stance:

» The Treaty is an arrangement between two parties, one of whom had an oral
culture, the other a literate culture. To understand its meaning we must
consider what was said and agreed as well as what was written down; and
also whether it was subsequently acted on or acquiesced in, and by whom.
As an oral arrangement, it can be understood only in the context of the
debate among Maori that preceded its signing. The Treaty as a written
document can be understood only in the context of other sources in
documents, such as Normanby’s instructions to Hobson.

¢ The Treaty is essentially a contract or reciprocal arrangement between two
parties, the Crown and Maori, a ratification of the terms and conditions on
which Europeans were allowed to settle in the country. It set down the terms
on which the Queen was to establish a government to maintain peace and
deal with lawlessness. In return for ceding sovereignty to the Queen, the
chiefs, the hapu and all the people were guaranteed their tino
rangatiratanga. It involves continuing obligations to give, receive, and
return.

o The Treaty is a sacred covenant entered into by the Crown and Maori “based
on the promises of two peoples to take the best possible care they can of
each other’. Both parties have a common moral duty to abide by the values
it embodies.®

x1.2.2 Applicable Treaty principles

What, then, are the Treaty’s principles? We would not repeat that already written
by the Tribunal and the courts, or range beyond that most pertinent to this case.’
The principles of the Treaty flow from its words and the evidence of the
surrounding sentiments, including the parties’ purposes and goals. Four are
important in this case: protection, honourable conduct, fair process and
recognition, though all may be seen as covered by the first.

8. Waitangi Tribunal, The Te Roroa Report 1992, Weilington, Brooker and Friend 1.4d, 1992, p 42

9. For some of the more recent expositions on Treaty principles, see Waitangi Tribunal, The Ngai Tahu
Report 1991, 3 vols, Wellingtons, Brooker and Friend Lid, 1961, pp 215-242, and the detailed
discussion of the status of the Treaty, the Crown and Maori perspectives on the Treaty provisions, the
surrounding circumstances of the Treaty, and the related principles. See also The Ngal Tahu Sea
Fisheries Report rogz, Wellington, Brooker and Friend Ltd, 1992, pp 267-273; Ngawha Geothermal
Resource Report 1993, Wellington, Brooker and Friend Ltd, 1993, pp 99~102; Te Whanganui-a-Orutu
Report rogs, Wellington, Brooker’s Ltd, 1995, pp 201-202; The Turangi Township Report 1995,
Wellington, Brooker's Ltd, 1995, pp 284—288.
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Priority 1s due to the principle that, in the settlement of the country, Maori
interests would be protected. The Treaty’s opening and closing words so
specified, and the intention is abundantly apparent from the associated royal
instructions under the hand of Lord Normanby and from addresses at the Treaty
signings. The degree of responsibility required is indicated by the extent of that
which Maori gave over — settlement rights and governance - and by the extent to
which consensual annexation was achieved only by assuring Maori that they and
their lands were not at risk."

The accompanying royal instructions shed light on the form of protection the
British Govermnment had in mind at the time - the audit of the Government’s
policies and practices through the appointment of an independent Protector of
Aborigines, and the assurance of adequate land reserves. In reading the
instructions as a whole, the principle behind the reserves would appear to be that
Maori would retain sufficient resources to be full participants in the projected
new economy, and would have sufficient land to provide an economic base for
the future."

In further elaboration of the protective role, Normanby required:

o all dealings with Maori were to be conducted on the basis of sincerity,

justice, and good faith;

e Maori must be prevented from entering into contracts which would be
injurious to their interests. Thus Government agents were not to purchase
from Maori any land ‘the retention of which by them would be essential, or
highly conducive to their own comfort, safety or subsistence’; and

o Government purchases for land settlement were to be confined to such
districts as Maori could alienate “without distress or serious inconvenience
to themselves’.

In addition, Normanby discussed the undesirability of direct dealings between
Maori and settlers, and the need for the Government to maintain a right of pre-
emption on the purchase of Maori land. The Tribunal has earlier considered that
such a monopoly camied a concomitant duty to ensure that sales were
understood, and that the hapu retained a sufficient endowment of land to meet
present and future tribal needs.”

Fiduciary responsibilities arose also from the marked imbalance in knowledge
and power. The Government alone knew the likely outcome in terms of the
Western legal and economic system which was likely to prevail. The relationship

10. See Claudia Qrange, The Treaty of Waitangi, Wellington, Allen and Uawin, 1987, chs 3-4

11. See also the Report of the Waitangi Tribunal on the Orakei Claim, Weilington, Brooker and Friend Ltd,
1091, Pp 137147, where the Tribunal took into account Lord Normanby's instructions and the oral
assurances in formulating the principle that article 2, read as a whole, imposed on the Crown the duty,
first, to ensure that the Maor people in fact wished to sell; secondly, to ensure they were left with
sufficient land for their maintenance and suppori or livelihood or, as the chairperson put it in the Report
of the Waitangi Tribunal on the Waiheke Island Claim, Weilington, Department of Justice: Waitangi
Tribunal, 1587, p 38, that each tribe maintained a sufficient endowment for its foreseen needs.

12. See Report. .. on the Orakei Claim, pp 143~144, and The Ngaf Tahu Report 1991, pp 237238
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between the Government and Maori could not therefore be addiessed in
commercial terms alone.

In various reports the Tribunal has stressed that active protection was required.
The Court of Appeal in 1987 endorsed this view. The president of the court, then
Sir Robin Cocke, said:

the duty of the Crown is not merely passive but extends to active protection of
Maori people in the use of their lands and waters to the fullest extent practicable.
There are passages in the Waitangi Tribunal’s Te Atiawa, Manukau and Te Reo
Maori reports which support that propaosition and are undoubtedly well-founded."’

It would be consistent with Maori custom if Maori had seen matters in terms
of honourable conduct rather than protection. Either way, however, the outcome
is the same. The allusions to protection in the rhetoric of the Treaty dehate do not
gainsay the reality that Maori saw themselves as holding the military power,
while yet being anxious not to prejudice their access to Europeans and the trade
they brought. Custom gives the clue to the Maori perception that a working
relationship required a generous giving and an absolute trust in an honourable
rejoinder. We have seen how this was a customary frait. The position for Maori
is not unlike the finding in the Court of Appeal that the Treaty required the
parties to act reasonably towards each other and with the utmost good faith.’#

The Treaty promised ‘the necessary laws and institutions’. Normanby
stipulated for the appointment of an independent Protector of Aborigines to
maintain an oversight of State action in the interests of Maori people. Hobson
promised Maori, following their complaints, that the pre-Treaty transactions
would be inquired into and lands unjustly held would be returned. The principle,
as we see it, is that the Government should be accountable for its actions in
relation to Maori, that State policy affecting Maori should be subject to
independent audit, and that Maori complaints should be fully inquired into by an
independent agency.

A principle intrinsic to the Treaty was that Maori would recognise and respect
the Governor and the Govemor’s right of national governance, while the
Governor would recognise and respect Maori and their rangatiratanga, by which
was meant their laws, institutions, and traditional authority. The relationship
between the two has been seen as a partnership.’

Rangatiratanga was provided for in the Maori Treaty text. A question on the
status of Maori custom and law was raised in the Treaty debate, and, as has been
seen, it was undertaken by or for the Governor that Maori custom and law would
also be respected. The aspects of rangatiratanga important to this case include the

13. New Zealand Maori Council v Attorney-General 11987] 1 NZLR 641, 664 {CA). This decision has
been applied by the Tribunal in many subsequent reports.

14. See New Zealand Maori Council v Antorney-General, p 642

15. See the Report of the Waitang? Tribunal on the Muriwhenua Fishing Claim, Wellington, Depariment of
Justice: Waitangi Tribunal, 1988, p 192; New Zealand Maori Council v Artorney-General, p 642
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right to have acknowledged and respected the hapu’s system of land tenure and
of contracting, and also the hapu’s customary preferences in the administration
of their affairs or the management of natural resources.”

11.2.3 Proof and discretion

In reviewing historical matters, the Treaty of Waitangi may be seen as imposing
an impossibly high legal standard; but, as we see it, the Treaty of Waitangi Act
does not call for a strictly legal result. The Tribunal is not called upon to
determine actionable wrongs, to quantify particular losses or to award damages
for property losses and injuries upon legal lines. The Treaty is not a commercial
contract, nor is the Tribunal a court.

The Trbunal has a wide discretion as to the action to be taken, or whether to
take action at all. Section 6(3) of the Treaty of Waitangi Act provides that the
Tribunal may make recommendations ‘if it thinks fit having regard to all the
circumstances of the case’. Its recommendations shall be ‘that action be taken to
compensate for or remove the prejudice or to prevent other persons from being
similarly affected in the future’. By section 6(4) such recommendations ‘may be
in general terms or may indicate in specific terms the action which, in the opinion
of the Tribunal, the Crown should take’. How the Tribunal’s discretion should be
exercised is an important issue in this case.

Claimants have none the less to establish their claims in terms of the Act; that
is, they must show the matter complained of is an act or omission of the Crown,
that the act or omission has caused prejudice to them, and that the act or omission
was contrary to the principles of the Treaty. Notwithstanding the onus so placed
on the claimants, we do not see the statutory framework as relieving the
Government of the burden it would otherwise have had to account for the
performance of its Treaty duties. As part of its protective responsibility, the
Government rmust demonstrate the probity of its conduct and establish, for
example, the propriety of its acquisition of Maori land. It must show, in other
words, that its extinguishment of native title was valid. As we understand it, that
is also demanded as a matter of general law.

Accordingly, while the claimants must establish a claim, a point may be
reached where the onus must shift to the Government to establish the propriety
of its actions or acquisitions, or to show how it came by certain lands.

16. The principle of recognising Maori law and authority has been developed over 2 number of Waitangi
Tribunal reports from the Report of the Waitangi Tribunal on the Motunui~Waitara Claim, Wellington,
Department of Justice: Waitangi Tribunal, 1983, and the Report of the Waitangi Tribunal on the
Manukau Claim, Wellington, Government Printer, 1985, The development of the principle in the
context of historical claims was advanced in the Report ... on the Orakei Claim, pp 143-144, the
Report . . . on the Muriwhenua Fishing Claim, p 187, The Ngai Tahu Report 1997, pp 237-238, and
most recently in The Taranaki Report: Koupapa Tuatahi, Wellington, GP Publications, 1996, p 19.
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11.3 FINDINGS

‘The claims relate principally to:
» the disposal of the pre-Treaty transaction land by grant or the presumptive
acquisition of the scrip lands and surplus;
+ contemporaneous land purchases by the Government; and
¢ conseguential impacts in terms of land tenure reform and disempowerment.
We now consider the first.

11.3.X The status of the pre-Treaty transactions

Following the consideration of the issues in chapters 2 and 3, we find that the
pre-Treaty transactions did not effect, and could not have effected, binding sales,
and that the parties were not of sufficiently common mind for valid contracts to
have formed. Maori contracted with Europeans on the basis of Maori law, which
was the only law known to them and the only cognisable law in New Zealand
before 1840. As a consequence, the pre-Treaty land transactions were not sales
but at best conferred a personal right of occupation conditional upon acceptance
of the norms and authority of the local Maori community as represented in the
rangatira. The transactions imposed obligations on the settlers, of which the
settlers ought reasonably to have been aware but which they did not generally
fulfil.

We are reminded of the warning sounded by the Privy Council as late as 1921,
when Viscount Haldane in delivering judgment said:

Their Lordships make the preliminary observation that in inferpreting the native
title to land, not only in Southern Nigeria, but other parts of the British Empire,
much caution is essential. There is a tendency, operating at times unconsciously, to
render that title conceptually in terms which are appropriate only to systems which
have grown up under the English law. But this tendency has to be held in check
closely."’

As we have earlier noted, by Maori customary law there existed no interest in
land independent of the local community which was freely transferable outside
of it. All such land rights as any individual possessed flowed from membership
of, or at least an abiding relationship with, the associated ancestral groups.

Despite changes in form, style, or protocols, the use of books and money, the
fundamental value system which is the basis for Maori law was largely
unaffected. The Europeans’ attribution of new meanings to Maori words and
practices does not mean that they had acquired the full or any such meaning in
Maori minds. Our more particular opinions are at sections 3.7 and 5.6.

17. Amodu Tijani v Secretary, Southern Nigeria [1921] 2 AC 39g, 402-403
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1L3.2 The management of the pre-Treaty transactions

Inquiries into the pre-Treaty transactions were made first by Commissioner
Godfrey under the Land Claims Ordinance 1841 and later by Commissioner Bell
under the Land Claims Settlement Act 1856. Our findings are given under five
headings:

* The provisions of the Land Claims Ordinance 1841.

* The investigations under that ordinance by Commissioner Godfrey.

* The provisions of the Land Claims Settlement Act 1856.

* The investigations under that Act by Commissioner Bell.

* The inguiry as a whole.

(x) The Land Claims Ordinance 1841

This ordinance was virtually identical to the New Zealand Land Claims Act
passed by the New South Wales Legislative Council in 1840, which in turn was
modelled upon a New South Wales Act of 1833. We bave earlier recounted the
background to the New South Wales Act at section 4.7. This Act concerned
Australians who had purchased lands from earlier Australian squatters without
title, Unlike the New Zealand legislation, it had nothing to do with the
indigenous people as the Aboriginals were not seen as having any land rights.
The intention was to give a title where none had previously existed. The only
issue was whether one European had sold to another European. Little reliance
was placed on the form of evidentiary document, given the low level of literacy
of the early New South Wales population and the shortage of lawyers. It was
accepted that any such transaction would be governed by English law, as that
was the law common to both parties,

In New Zealand, however, the pre-Treaty land transactions were with Maori,
who were governed by their own distinctive land laws. English law had no
currency here prior to 1840. This critical difference between the Australian
situation and that in New Zealand appears to have been overlooked or
disregarded by those responsible for both the New South Wales enactment
relating to New Zealand and the Land Claims Ordinance 1841 which copied it.
The underlying assumption was that the transactions fell to be considered in the
context of English not Maori law, although only Maori law applied at the time.
Consequently, the minds of the commissioners were not directed to the real
issue, which was the true nature of the transactions under Maori Jaw.

We now consider the provisions of the 1841 ordinance. For the reasons
discussed in chapter 4 and more succinctly set out at section 5.6, we find that the
Land Claims Ordinance 1841 omitted:

(a) to sufficiently particularise the nature and scope of the investigation

needed;

(b) to require the commissioners to ascertain the true nature of the

transactions; and
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(¢} to require the commissioners to determine the adequacy of the
consideration, the expectation of future benefits, the absence of fraud or
unfair inducement, the measures needed to accommodate any special
arrangements such as joint-use understandings, implied trusts or service
obligations, the sufficiency of other land in the possession of Maori, the
certainty of the alienor’s right to enter into the transaction, the clarity of
boundaries, the fairness of the apportionment of land between the parties,
the on-going obligations tc be met, and appropriate provision for
reserves.

We find the claimant hapu were prejudicially affected by the above omissions
in that their effect was to circumscribe the inquiry that was needed, impede
ascertainment of the true nature of the transactions, and allow the conditional
occupations of Maori law to be changed into absolute sales.

The Tribunal further finds that the omission of such requirements in the Land
Claims Ordinance 1841 was inconsistent with the Treaty principle which
requires the Crown actively to protect Maori rights to their land, to ensure that
they maintain an economic base, and to respect tribal autonomy and law.

(2) The Godfrey inquiry under the Land Claims Ordinance

Chapters 4 and 5 considered the nature and scope of the commissioner’s inquiry
in 1843. Our conclusions were given at section 5.6 but we reiterate our main
points:

(a) The inquiry proceeded on an erroneous assumption that the land
transactions constituted or could be deemed to constitute a contract for
the sale and purchase of land under English law.

(b) No examination was made of the matters previously mentioned — the true
nature of the transactions, the parties” understandings and the degree of
mutual comprehension, the ‘title” of the Maori parties t© enter into the
land transactions, the adequacy of consideration, whether there was fraud
or unfair inducement, the provisions needed for trusts, joint-use or other
special arrangements, the true boundaries, whether Maori would retain
sufficient land to maintain an economic base, or the reserves required.

(¢} The number of claims considered was limited as well. Of the 62
European land claims in Muriwhenua, only 14 were ever examined, and
these ineffectually. Those not heard resulted in scrip awards, as referred
to later.

We find the claimant hapu were prejudicially affected by the inadequate
inquiry in that, had a full and effective inquiry been made, it would or should
have been ascertained first that the Maori and European parties, in 1843 {(and
previously), were not sufficiently of one mind for valid contracts to have been
concluded and, on the Maori understanding of the transactions, Maori interests in
the land had not been extinguished.
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The Tribunal further finds that the failure of the Crown to ensure that an
adequate inquiry was conducted into the pre-Treaty land transactions in
question, and into the equity of outcomes, was inconsistent with the Treaty
principle which requires the Crown actively to protect Maori rights to their land,
to ensure that they maintain an economic base, and to respect tribal autonomy
and law,

(3) The Land Claims Settlement Act 1856

The Land Claims Settlement Act 1856 was intended to facilitate a final
settlement of old land claims not previously heard or not finally settled by valid
Crown grants. It provided for a commissioner to define the previous awards by
more appropriate Crown grants and to determine claims not already heard.
However, claims in respect of which awards had been made could not be
reheard, only adjusted, and the scrip lands specifically could not be investigated,
by virtue of section 15(2) of the Act, even though they had never been heard. The
Government had effectively purchased the inchoate rights of the European
claimants, and had then converted them into binding sales without any
independent hearing.

A particular circumstance in Muriwhenua is that Maori had imposed a
condition on any confirmation of the pre-Treaty transactions: that any surplus
would return to them. On the evidence, Godfrey paid no regard to that condition.
None the less, he faithfully recorded and reported the Maorn statement to the
Govemnment, and passed no judgment on it. He simply determined the amount to
which the European was entitled in accordance with the legislation, and made no
comment on the disposal of the balance lands. It was the subsequent legislation
and Government action which ignored the condition that Maori had legitimately
laid down.

For reasons discussed in chapter 5 and particularised in section 5.6, we find
that the Land Claims Settlernent Act 1856 omitted:

(a) a requirement that the commissioner shouid review the workings of the

first Land Claims Ordinance Commission in the light of the defects in the
1841 ordinance as referred to;

(b) a requirement that the commissioner should hear and determine those
claims not investigated by Commissioner Godfrey and which led to the
awards of land scrip;

{c) arequirement that Maori should be provided with adequate reserves in
the areas alienated;

(d) a requirement to respect any conditions on which the transactions had
been affirmed, or any express or irnplied trusts or joint-use arrangements;

(e) arequirement that Maori should be heard on any steps taken to settle and
define the settler’s grant, the right to the surplus and any Maori reserves.

We find that the claimant hapu were prejudicially affected by these omissions
in that they circumscribed the inquiry that was needed, prevented the true nature
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of the transactions from being ascertained, failed to ensure that the hapu were left
with sufficient lands, and allowed the majority of the claims, those affected by
scrip, to be treated as valid sales without any inquiry into them.

In addition, the legislation enabled the condition that the surplus lands return
to Maori to be ignored; so that the transactions could be treated as though they
were sales, as though they had been affirrned as sales, and as though such
affirmations were unconditional. In similar vein, joint-use arrangements and
trusts were negated.

The Tribunal further finds that the omission of such requirements in the Land
Claims Settlement Act 1856 was inconsistent with the Treaty principles which
require the Crown actively to protect Maori rights to their land, to ensure that
they maintain an economic base, and to respect tribal autonomy and law.

(4) Commissioner Bell’s investigations

Although inhibited by legislation from conducting appropriate inguiries, Beil
none the less augmented his statutory role, which was mainly to define the
Europeans’ grants and any Maori reserves, to a mission to recover for the
Europeans, and the Government, as much Maori land as he could.

As noted in chapter 4, Bell devised and gazetted rules for grantees to survey
the wbole of their original claims. In return, their grants were substantially
increased. Since Maori were claiming the surplus land not occupied by
Europeans, this ensured that the maximum was either taken up by the Europeans
or secured for the Government. As Commissioner Bell noted, it became the
claimants’ interest, when told they would receive an allowance in acreage of 15
percent on the area surveyed, to define with Maon the whole of the land
originally ‘sold’. The result was that the Government recovered a laige surplus.

In addition, as noted in chapters 4 and 5, and as summarised at section 5.6,
Maori were not properly heaid on the question of reserves. It is doubtful whether
there was ever a proper hearing in a judicial sense. Reserves were reduced to a
minimum or not provided at all. In those few cases where scrip had not been
taken and the European claims were heard, there was no proper hearing as was
necessary and required.

The Tribunal finds that the commissioner took positive and deliberate steps to
maximise the amount of land which went to Europeans or the Government, and
to minimise that retained by Maori, that he allowed Maori no or no sufficient
hearing, and that he had insufficient regaid for their use of the land, their future
needs or their other interests.

The Tribunal further finds that the claimants were prejudicially affected by tbe
foregoing, which deprived them of lands in which they had a legitimate interest.
As concluded at section 5.6, we consider there was never a sufficient ground for
treating any transaction as a full and final conveyance of the land described in it.

The Tribunal finds, in addition, that the foregoing acts of the commissioner
were inconsistent with the Treaty principles which require the Crown actively to
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protect Maori rights to their 1and, to ensure that they maintain an economic base,
and 10 respect tribal autonomy and law.

(5} Theinguiry as a whole

With regard to the pre-Treaty transactions as a whole, our finding is that the
confirmation of those transactions was an act of the Crown pursuant to
legislation and to policies and practices adopted in fact, and that the legislation,
policies, and practices were Inconsistent with the principles of the Treaty of
Waitangi, for the reasons earlier given. We find further that the hapu were
prejudiced as aresult. The prejudice to the claimant hapu was the erosion of their
social, economic, and political base, and the extinguishment of hapu interests in
respect of most of the Muriwhenua land that would be crucial for the future
development of the district. They were deprived of their underlying interest in
the lands granted, their rights of shared user, the benefit of the occupiers’
services for the use of the land, their interests as beneficiaries of a tribal trust, and
their traditional authority over it. They were also denied their absolute right to
the surplus.

The area affected was about 150,000 acres (60,705 ha). Deducting those lands
that were later claimed by subsequent purchases (Muriwhenua East, Mangonui,
Oruru, and Muriwhenua North), the pre-Treaty lands finally alienated by the
land claims process totalled 46,000 acres (18,616 ha), some 20,000 acres (8094
ha) in grants to settlers, and some 26,000 acres {10,522 ha) as Government
surplus. In addition, however, the Government was implicated in the loss by
private treaty of 65,000 acres (26,306 ha) of Muriwhenua North, by virtue of the
Government’s surplus claim; and its claim to the surplus also affected its claimed
purchases of Muriwhenua East, Mangonui, and Oruru.

11.3.3 Scrip lands

The substitution of scrip for a land grant, in Muriwhenua East, Mangonui, and
Ormury, as considered in chapter 4, was not legislatively prescribed. As a
Government policy it was contrary to the Land Claims Ordinance and to
previous proclamations that European land rights were not to be recognised until
proven before land commissioners. None the less, the Government assumed that,
from the grant of scrip, and the presumptive assignment of the claimants’ claims,
it had a full right to the land in question. In the result, none of the scrip lands was
inquired into.

The presumptive acquisition of the scrip lands appears to have derived from
the opinion that the Government should not be obliged to prove its acquisitions
or the valid extinguishment of native title. Whatever the memnts of that
proposition, the Government’s right in this case could not have been better than
that of the individual from whom it was derived, and the individual’s right had
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not been proven. Moreover, by Maori law, once the individual left the area the
land reverted to source.

The Tribunal finds that the Crown’s failure to investigate the pre-Treaty
transactions for which scrip was given, and the presumption that the Government
was entitled to the scrip lands, was inconsistent with the Treaty principle which
requires the Crown actively to protect Maori rights to their land. The failure was
prejudicial to the affected hapu in that lands which should have reverted to them,
according to their understanding of the transactions, passed to the Government.

Although in this inquiry the Crown claimed its right to the affected scrip lands
by virtue of subsequent purchases, the Govemment entered into those purchases
on the basis that the lands affected by scrip awards had already passed to the
Government. The Crown’s regular presumption that it was not obliged to
establish the validity or equity of its direct or derivative acquisitions was also
contrary to Treaty principles, in that the duty to protect requires an accounting
for the protection given, and thus an accounting for the Government’s
acquisitions.

11.3.4 Surplus lands

The issue of surplus Iands was discussed in chapters 4 and 5 and assessed at
section 5.7. As noted, if the transactions were not sales in the first instance, there
was no surplus that the Govemment could claim, and if the Maori transactions
were personal to the Buropeans concemed, and their issue, there was again no
basis for the Govemment to assume an unencurmnbered right to any part. The
Government’s claim, moreover, was founded upon a legal theory that the radical
title was vested in the Crown; but that legal theory was inappropriate to the
circumstances of the colony, where the radical title was already spoken for. The
claim, moreover, was not consistently made. Lord Normanby made no mention
of such a proposal, and his pronounced solicitude for the protection of Maori
interests, and his directions for Government acquisitions to be always fair and
equal, demonstrate that acquisition by a legal sidewind was not approved by him.
During the Treaty debate, Governor Hobson did not raise any matter relating to
the Government’s intention to take the surplus lands, wben circumstances
required that he should do so if there was an intention to take the surplus at that
time. Govemor FitzRoy and officials advising Govemor Grey may also be
quoted as denouncing an intention to take the surplus lands.

The doctrine of tenure, moreover, had not been agreed with Maori, although it
seriously affected their rights. The doctrine was contrary to the Maori tenet that
an entry onto hapu land required an agreement between the hapu and each
entrant; and the pre-Treaty transactions had been affirmed by Maori, in the terms
that Maori understood them, on the basis that the surplus would be retained by
Maori.
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Finally, no inquiry was made as to whether it was necessary to secure all or
part of the surplus for Maori in order to provide adequately for their present
wants and future needs, as Lord Normanby had required. Looking at the matter
now, it can be seen that the pre-Treaty transactions covered the most significant
of the Maori lands, and that the substantial exclusion of Maori from those lands
would jeopardise their future contribution to tbe community.

The Tribunal finds that the Crown policies and practices and acts and
omissions which gave rise to the appropriation of the surplus lands were
inconsistent with the Treaty principles which require the Crown actively to
protect Maori rights to their Iand, to ensure that they maintain an economic base,
and to respect tribal autonomy and law. As a consequence, Maori were wrongly
deprived of land they had not sold and over which they had continued to exercise
rangatiratanga.

11.3.5 The Government transactions

The Government transactions from 1850 to 1865 were considered in chapters 6,
7, and §, and also at section 9.6, In summary:

s On the evidence, no transaction can be shown to have been an absolute sale
(see sec 6.2). There was also no contractual mutuality or common design,
but a fundamental ideological divide.

s Conversely, the Government did not prove the transactions as sales at the
time (or subsequently).

e There was no independent audit of Government action for fair and equitable
contracts, no judicial confirmation process, and no access for Maori to
independent and informed advice to enable proper decisions to be made.
There was no independent monitoring of issues of title, representation,
boundaries, land descriptions, fair prices, and reserves, and there is
evidence of considerable looseness in each of these areas, as summarised at
section 8.4. In fact, there were no protective arrangements overall. The
Government’s purchase monopoly and fiscal interest in buying and selling
Maori land at this time made independent advice essential,

s There is no evidence that the Government was buying the land in excess of
Maori needs, as was required, or that any inquiry was made on that account.
The evidence is that the Government was buying the better land in the
central band where Maori were concentrated.

e Long-term benefits were clearly anticipated by Maori, as officials were
aware, in accordance with expectations created over many years. It was also
apparent that Maori had in mind a much larger design than mere sales (see
secs 6.3.7-6.3.10). In the meantime, the Government was funding
immigration and colonisation costs from the sale of Maori land, so that
Maori had a prior claim on such funds for their own agricultural training
and development. There were no settlement plans to accommodate Maori,
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however. There were no arrangements to secure long-term benefits for
Mazori either, yet nor were they disavowed, and there is some evidence that
the Maori opinion was capitalised on to secure extensive acquisitions.

» The absence of a necessary sense of duty to protect Maori interests stands in
contrast to some extraordinary measures to buy, as the exhumation of the
remains of Panakareao and Ereonora shows.

» The foregoing ~ the fact that the transactions were not sales and no proper
protective arrangements were in place - need not have mattered so much in
achieving the original goals of Maori and the Crown in the completion of
the Treaty, had fair shares in the land been maintained. For that reason, we
see the failure to provide adequate reserves as the main cause of Maori
dissatisfaction. No adequate reserves policy was implemented or adhered
to, and insufficient reserves were provided. The evidence points
convincingly to an alternative policy of acquiring as much Maor: land as
could be, as soon as practicable and with as few reserves as possibie.

We find that there was an omission to protect Maori interests, in the respects
given above, and that the omission was contrary to the Treaty duty to provide
that protection and ensure an economic base for each hapu. The policy of
extinguishment was also contrary to the principles of the Treaty of Waitangi in
that grossly insufficient reserves were made.

The prejudice to Maori is highlighted in the gross distortions in land
ownership that followed. It was this that precluded Maori from participating in
the eventual benefits of settlement, for their exclusion from the land was such
that they could not be stake-holders in the new social and economic order that
Europeans knew would follow. From the very beginning, one European could
hold up to 2560 acres (1036 ha) (or more if the Governor allowed, and as he did
in fact allow), while reserves for a Maori community of some 100 or more people
might be 200 acres (81 ha) or less.

Later, no ceilings for BEuropeans applied. The Govemment enabled and
facilitated Europeans to acquire 7710 acres (3120 ha) on the southern Aupouri
Peninsula when that was the last of the Maori land in that area; and allowed a
European to purchase 68,607 acres (27,765 ha), and then to lease more, on the
same peninsula, while more than 100 Maori had access to only 820 acres (332
ha), much of which in winter was under water. Consistently, Maori were
allocated far less than was seen as necessary for a European. The laws to control
land allocation simply did not include any adequate provision to maintain fair
shares with Maori.

The prejudice to Maori is also that they were deprived of 280,177 acres
(113,388 ha) by1865. Through the continuation of the same policies after 1865,
a further 75,774 acres (30,655 ha) was to pass by 1890, by which time there were
no hapu with sufficient land for their subsistence, let alone future growth. The
broad result was the virtual exclusion of Maori from the central Muriwhenua
bowl, and their marginalisation on the rims - politically, socially, and
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economically — as outlined in chapter 10. They were excluded from most
strategic lands even before 1865.

The Tribunal notes that these findings are consistent with those of other
tribunals separately constituted for the hearing of claims under the Treaty of
Waitangi Act about the Govemment’s purchase of land. This Tribunal has been
concerned with the confirmation of private land transactions said to have been
effected before 1840, and with Government land transactions from 1840 to 1865.
The Ngai Tahu Tribunal was concerned with land transactions from 1848 to
1864, and the Te Roroa Tribunal with transactions after 1874. The Ngai Tahu
Tribunal emphasised, among other things, the responsibility on the Government
10 ensure that the Maori concerned had the right to sell, and to be satisfied, on
proper inquiry, that finality was understood, that no ongoing contractual
relationship was intended, that no residual interests were retained, that there
would be no further claim on the buyer, and that the buyer would not be obliged
to share the land or the fruits of the land with them. In both the Ngai Tahu and Te
Roroa reports, it was considered that the purchase prices were nominal, and were
precursors to anticipated benefits and development opportunities in future,

11.3.6 Particular complaints

While the main losses to the hapu arose from Crown actions and omissions in
relation to the pre-Treaty and Government transactions as a whole, certain hapu
and individual families are mainly or equally concemed with particular land
areas. We find that Crown conduct was inconsistent with the principles of the
Treaty of Waitangi and prejudicial to Maori, with regard to the following lands,
for the general reasons given above and also for the more particular reasons
indicated below:

Whakapaku block: The lack of proper process and formality was evident in the
gross misdescription; there was also no inquiry into the right and title of the
alienors (see sec 7.3.2).

Mangonui block: The improper assumption, behind the whole of the
Government’s approach, was that most of the land had been vahidly
purchased by the Government in 1863 when that had not been proven and
was not the case, and when the pre-Treaty transactions had not been
examined as required by law. The further lack of appropriate formality in
the completion of the transaction was described earlier (see sec 7.3.3).

Mangonui township: Again, the pre-Treaty transactions had not been
investigated as required by law, the Waikiekie purchase lacked sufficient
specificity, Rangikapiti headland and other areas should not have been
included in a mopping-up clause, and the ‘vendor’ could have given no
more than use rights (see sec 7.2.2).

Taemaro reserve: The Taemaro reserve was wrongly reduced by over 65 acres
(26 ha) (see sec 7.3.3).
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Oruru Valley: No thought was given to whether this area should have been
secured to Maorl in accordance with original intentions. Then, the
subsequent purchase wrongly proceeded on the basis that the lands had
been validly acquired by prior transactions, when these had not been
investigated or proven, and after the Government had allocated the land and
possession had been taken (see secs 3.5, 4.10, 5.3.5, 7.2.3).

Raramata block: Maori were wrongly deprived of 2600 acres (1077 ha) (see
secs 3.3.4, 5.3.1-5.3.4, 7.2.6).

Mangatete block: The Government’s right to 4414 acres (1786 ha) was not
established, and it appears to us this area should have been retained by
Maori (see secs 5.3.1-5.3.4, 7.2.6).

Puheke block: The size of the Puheke purchase was grossly under-estimated,
again indicating the regular looseness in proceedings (see sec 7.2.6).

Okiore block: The evidence of a trust was not investigated, a trust in respect of
some 6000 acres should have been imputed, and there were obviously
inadequate reserves (See secs 3.3.4, 5.4.6, 8.2).

Awanui block: The reserves were inadequate and a promised reserve was not
provided (see secs 5.4.6, 8.2).

Tangonge block: In all the circumstances, the Government should have
reserved the Tangonge block for Maori (see secs 3.3.4, 5.4.6, 8.2).

Victoria Valley: Having regard to the surrounding alienations, and
Panakareao’s wishes, the whole of this land should have been reserved by
1865, and made inalienable, as Panakareao had expected (see sec 9.3.3).

Ruatorara block: There was no basis for the Government’s right to 1482 acres
(see sec 8.3.2).

Muriwhenua South and Wharemaru: The assessed acreage was grossly
incorrect and no proper consideration was given to reserves, despite the
large area involved (see sec 8.3.3).

Houhora block: Having regard to the surrounding alienations, the Houhora
block should have been reserved before 1865, and made inalienabile (see
secs 8.3.3, 9.5.1).

Muriwhenua North: The Government enabled and facilitated one European to
acquire the vast area of Muriwhenua North, creating gross distortions
between Maori and European holdings in this significant Maori area, and
compromising Maori subsistence and future economy. Having regard to the
numbers of Maori and the fact that this was marginal land, a small inquiry
should have revealed that the whole of this biock should have been reserved
for Maori in accordance with the original intentions settled between
Panakareao and the missionaries (see secs 3.6, 5.5.2, 8.3.4, 6.5.2).

Quter blocks generally: Timber and gum interests should have been reserved
to Maori in all of the outer country (see sec 7.2.9).
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11.3.7 'The Taemaro claim

Particular findings are made with regard to the Taemaro claim since, for the most
part, it has been dealt with separately.

There is no sufficient evidence that the Ngati Kahu of this area ever agreed to
the sale of any part of Muriwhenua East. More particularly:

The lands allocated by Resident Magistrate White were based on an
assumption that the pre-Treaty transactions were valid, when the pre-Treaty
transactions had not been inquired into as the law required, and when, in
terms of the contracts as understood by Maori, the land should have
reverted to them once the Europeans involved left the area.

There was no adequate hearing of Maori with regard to those few areas that
were awarded by Commissioner Bell, and no sufficient evidence that the
affected Maori understood the transactions as sales.

‘There were no sufficient checks to ensure that the Mangonui purchase of
1863 was fairly and honestly effected and with the right persons. On the
evidence, it was not fairly and honestly effected and with the right persons,
and, in addition, it proceeded on the basis that the whole or greater part had
already been purchased when that was not the case and that had not been
established as the law required.

There were no sufficient checks in place to ensure that the Whakapaku
purchase was fairly and honestly effected and with the right persons. On the
evidence, it was not. In addition, the price was incapable of bearing a
reasonable relationship to the acreage conveyed when the acreage was so
grossly uncertain.

No inquiry was made of whether the land purchased was in excess of the
needs of the hapu, or whether the lands retained would be sufficient for
them to be full participants in a new economic regime; and, on the evidence,
such land as was left to certain individuals was not. No land was left to the
hapu as a group.

The Crown omissions above were contrary to the principles of the Treaty of
Waitangi and were prejudicial to Maori, that prejudice consisting not only
of land loss and loss of use, but of tribal dispersal, the attendant social
collapse, and the burden of the grievance borne over the years, either
permissively, or actively in Native L.and Court proceedings, complaints,
and petitions.

While remedies have still to be considered, we indicate a preliminary
opinion that the return of Stony Creek farm alone would not be sufficient to
compensate for past loss, or provide a sufficient economic base for the hapu
in the future.
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11.3.8 Conclusions

For the foregoing reasons, we conclude the Muriwhenua land claims are well
founded in the respects given. The people were marginalised on marginal lands,
insufficient for traditional subsistence and inadequate for an agrarian economy.
The social and economic consequences for the Muriwhenua hapu have been
profound, with burgeoning impacts in terms of physical deprivation, poverty,
social dislocation as families dismembered in search of work elsewhere, and loss
of status during the long years of petition and protest when Muriwhenua leaders
were made as supplicants to Government bureaucrats.

These matters, and the serious social and economic conditions that still prevail
in Muriwhenua, were set out in chapters 9 and 10. In all the circumstances, we
consider that recommendations would be appropriate, and binding
recommendations if need be, for the transfer of substantial benefits to
compensate for or remove the prejudice.

The remaining sections of this report consider the steps necessary for final
recommendations to be made.

11.4 ON RECOMMENDATIONS

We have given our conclusion that recommendations should be made, and
should include proposals for the transfer of substantial property. Our preliminary
opinion is that, unless the parties agree otherwise, this should include binding
recommendations in respect of Crown forests and State enterprise assets. This
section concerns the issues that need to be resolved before recommendations,
including any binding recommendations that may be appropriate, can be made.

11.4.x Total package relief

Counse] for claimants asked for binding recommendations now, in respect of
Aupouri State Forest and Stony Creek Station in the event the clatms were held
to be well founded, with other relief to be considered later, Crown counsel were
right 1o oppose this course, in our view. The Tribunal considers the binding
recommendations for the transfer of large assets should not be made except in
strict accordance with the law and then, in view of the discretion involved, only
after considering all relevant matters of principle. The following view is
preliminary only, as counsel were not fully heard on the matter, but it appears the
Tribunal cannot proceed incrementally when binding recommendations are
involved. Section 6(3) of the Act provides for the Tribunal to propose the
necessary action to compensate for or remove the prejudice arising from past
Crown action in a well-founded case. Sections 8a(2) and 8uB(1} provide for
binding recommendations 1o be ‘included’ in the recommendation under section
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6(3). The effect, as we see it, is that the Tribunal must propose a total relief
package and cannot deal with matters piecemeal.

This was indicated in a memorandum to counsel of 30 January 1995."* Subject
to such further submissions as counsel may wish to make, the Tribunal considers
binding recommendations cannot be made for any claimant group except in the
context of the total relief due to it.

11.4.2 Early relief

It 1s none the less apparent that relief must be given sooner rather than later. The
Runanga o Muriwhenua first introduced the claim to the Tribunal in 1986.
However, reforms in the fishing industry, new policies for the sale of Crown
assets, and particular local body works compelled the land claims to be shelved
for the Muriwhenua fishing claim, a claim in respect of the alienation of Crown
assets, and a claim relating to Taipa sewerage. This involved the runanga not
only in protracted Tribunal hearings, but in extensive proceedings in the High
Court and Court of Appeal, and in associated negotiations with the Government.
We understand that the returns to Muriwhenua have not been large. In the
meantime, the runanga has had a heavy cost and crippling responsibility to bear,
and the burden of advancing complex land claims from 1990. Early relief is as
necessary as it is appropriate.

11.4.3 Negotiations

The Tribunal understands that negotiations have not progressed since the final
hearing in 1994, and does not propose to adjourn matters for further negotiations
unless all counsel consent to that course.

11.4.4 Approach to relief

The Tribunal wishes to hear counsel on the approach to be taken to the
recommendations to be made. Is it to compensate each wrongful loss to the
fullest extent, when, in our finding, the acquisition of most of Muriwhenua was
inconsistent with the principles of the Treaty, or is it to consider what is
necessary for tribal restoration? The Tribunal’s preliminary opinion, which was
introduced at section 11.2.3, is set out below. This broadly follows the Report of
the Waitangi Tribunal on the Orakei Claim, in principle though not necessarily
in guantum.

The Tribunal is not a court required to determine an actionable wrong,
quantify a particular loss, or award damages for property losses and injuries on
legal lines. A different approach may be appropriate for specific claims by
individuals on account of particular recent losses, but the historical claims of

18. Paper2.125
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peoples are in another category. For such claims, property losses may be validly
offset by other benefits, albeit of a general nature. Thus, the statutory direction to
the Tribunal is in general terms. It may recommend that action be taken to
compensate for or remove the prejudice, or to prevent other persons from being
similarly affected in the future. This is not the language of the courts.
‘Prejudice’, in this context, would appear to embrace broad social and economic
consequences.

Since the case for the claims is based upon the principles of the Treaty of
Waitangi, it appears the remedy, for general wrongs affecting peoples, should
also have regard to Treaty principles. It may be considered that the broad object
of the Treaty was to secure a place for two peoples in one country, where both
would benefit from settlement, and which basically required a fair sharing of
resources. On that basis, where the place of a hapu has been wrongly diminished,
an appropriate response is to ask what is necessary to re-establish it.

On this basis, the remedy does not depend solely upon a measurement of past
loss, and compensation for historical claims may be at less than the proven value
of the total properties in question. The Tribunal is thus particularly interested in
the relevant factors to be considered. They could include, for example:

e the seriousness of the case — the extent of property loss and the extent of

consideration given to hapu interests;

¢ the impact of that loss, baving regard to the numbers affected and the lands
remaining;
the socio-economic consequences;
the effect on the status and standing of the people;
the benefits returned from European settlement;
the lands necessary to provide a reasonable economic base for the hapu and
to secure livelihoods for the affected people; and

e the impact of reparation on the rest of the community (so that local and

national economic constraints are also relevant).

The thrust, it may be argued, is to compensate for past wrongs and remove the
prejudice, by assuring a better arrangement for the hapu in the future. If that is
not the thrust the legislature would intend, then it may be the legisiature should
make the appropriate criteria more apparent; but again tbat is a matter on which
we would prefer to hear argument.

Who should benefit? Again we indicate our preliminary thinking.
Recommendations appear to be required to secure an appropriate economic base
for the groups above-named, Ngati Kuri, Te Aupouri, Ngai Takoto, Te Rarawa,
Ngati Kahu, and Ngati Kahu o Whangaroa, either independently or through the
central agency of the Runanga o0 Muriwhenua.

In addition, however, there may be cases where full justice would not be met
if more particular groups were not compensated for specific losses. These are
referred to later.
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11.4.5 Nexus

By sections 84 and 848, a binding recommendation may be made ‘where a claim

. relates in whole or in part’ to forest or other land on which binding
recommendations may be made. Crown counsel contended that there must be a
sufficient nexus between the claim and the land in question.

Counsel may wish to be heard further on this matter, which was not fully
addressed. It appears that in this case, however, the claims are substantially about
the loss of land throughout the tribal area as a result of several Crown policies
and practices. The question is whether the land about which binding
recommendations may be made is part of the territory affected by the policies
and practices complained of. ‘Relates to’ must have regard to the tribe, the tribal
area, and the type of claims that may be brought under the legislation.

11.4.6 Post-1865 claims

In the preface, it was noted that the current inquiry has been limited to policies
and practices establisbed before 1865. As we see it, however, the impact of those
policies and practices entitles the claimants to a very large compensation to
enable their re-establishment in future. This must involve the transfer of
substantial assets. Taking the approach suggested at section 11.4.4, the Tribunal
does not consider the proof of further wrongs after 1865 could add anything to
the relief that might now be given.

If counsel wish to proceed with a post-1865 inquiry, then, of course the
Tribunal will do so; but, unless an incremental approach is acceptable, relief may
need to be postponed until that has been done. It i1s suggested that delay 15
unnecessary, and that relief should be explored at this stage with matters post-
1865 remaining uninvestigated.

11.47 Specific claims

The foregoing should not prejudice specific claims where a particular relief may

be called for. These ciaims may be severed from the general claims, for separate

hearings iater. At this stage the Tribunal is aware of specific claims relating to:
+ Ninety Mile Beach (Wai 45);

Rating (Wai 117 and 284);

Mapera 2 school site (Wa1 118);

Te Kao School site and telepbone exchange (Wai 292},

Kohumaru Station and nearby blocks (Wai 295, 320);

Telecom depot, Kaitaia (Wai 534);

Takahue School and other lands (Wai 544, 548);

Konoti and other blocks (Wai 590);

Te Kohanga No 1 (Wai 626); and

Te K10 76 and 778 (Wai 643).

& & & 5 5 5 5 B N
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It appears the general claim could be settled without prejudice to the above.

11.4.8 Tribal representation

The Tribunal’s understanding of tribal representation is also given, so that any
concerns might be further debated. The claims were initially brought by the
Honourable Matiu Rata for Ngati Kuri; Wiki Karena for Te Aupouri and
Aupouri Maori Trust Board; Simon Snowden for Te Rarawa and Te Rarawa
Tribal Executive; the Reverend Maori Marsden for Ngai Takoto and Ngai
Takoto Tribal Executive; McCully Matin for Ngati Kahu and the Ngati Kahu
Trust Board; and Peter Pangari for Ngati Kahu 0 Whangaroa.

At the opening of the inquiry and at all subsequent times during several years
of hearings, it was settled and agreed that all claims, except that of Ngati Kahu o
Whangaroa, would be presented through the Runanga o Muriwhenua. The
Tribunal was given to understand, however, that if the claims were well founded,
the intention of the runanga was to direct any compensation to the groups above-
named. As mentioned in the preface, it considerably assisted the Tribunal that the
claims were brought in a unified way. Several witnesses spoke as well of the
close relationships within the Muriwhenua hapu in terms of whakapapa, shared
experience and locality, so that they collectively constitute a distinctive people or
iwi.

Subsequent to the final hearing in 1994, however, and more particularly in
1996, another group has given notice of its desire to be heard independently. This
stands under the name ‘Southern Alliance’. The Tribunal has been given to
understand that the chair is shared by McCully Matiu (above-named) for Te
Runanga o Ngati Kahu (a separate body from the Ngati Kahu Trust Board which
was represented during the inquiry), Ranareti Brown for Ngai Takoto, and John
Campbell for Te Runanga o Te Rarawa.'?

Further, a separate claim was filed at about the same time, for Graeme Neho
on behalf of Ngati Kuri Trust Boaxd.” For the reasons given below, any
associated problems will need to be sorted out.

11.4.9 Vesting of assets

Binding recommendations for the vesting of assets may be on such terms and
conditions as the Tribunal considers appropriate and shall identify the Maori or
group of Maori to whom the land is to be retumed.”

The Tribunal will need particulars of the assets in Muriwhenua that could be
affected by binding recommendations.

19. See papers 2.128, 2.135
zo0. Ibid
21. See ss Ba, 8up Treaty of Waitangl Act 1975
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The Tribunal will need to be advised of the relief sought by the runanga and of
the Maori or group of Maori for whose benefit any binding or ordinary
recommendations should be made.

The Tribunal will hear such groups with an interest as may wish to be heard on
those matters.

However, the Tribunal expresses the following concerns at this stage:

+ The runanga and any other groups involved in earlier proceedings must be

protected for any outstanding costs, including legal costs.

o The spread of assets about which binding recommendations might be made
may not be even over the various tribal and geographic areas. It does not
appear that Stony Creek Station alone would be sufficient for the claims of
Ngati Kahu o Whangaroa, for example, and recoverable land within the
central district of Ngati Kahu appears to be far less than that which would
be required, having regard to the losses in that area. There is a question of
whether assets might be beld in a central agency for a period, to assist all the
hapu to develop a reasonable asset base for the future and to ensure equity
between them.

11.4.10 Boundaries

In the course of the hearing, certain hapu representatives described their
understanding of their tribal boundaries. We bave no difficulty with the hapu
settling upon hapu boundaries as agreed between them, if they can indeed be
agreed, but we would not ourselves presume to fix boundaries or even refer
boundaries to the Maori Appellate Court to determine. The traditional focus was
on the relationships between hapu, not on the lines that divide them, and there
has been considerable mobility (see sec 2.2).

While it is certainly the case that block boundaries, or places habitually
frequented, can be recited by Maori with considerable particularity, and can
cover vast areas, we do not regard these as having had the same significance as
the political boundaries of states. The important task is not to imagine boundaries
for purposes that were once unimaginable, and once more to force Maori into a
European mould, but to consider how each hapu can be restored to a reasonable
economic base, having regard to comparable hapu strengths.

11.4.31 Conservation land

It may be that ordinary recommendations could be proposed in respect of
Department of Conservation lands, i particular but not exclusively at
Motuopao, Muriwhenua North, Kapowairua, and Karikari Peninsula. This was
indicated during the course of the previous inquiry. The Tribunal would like to
hear parties thereon, and whether arrangements to protect public uses would be
envisaged.
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11.4.12 Surplus land settlement

Claimants contended that a prior ‘settlement’ of surplus lands, following the
1946 surplus land inquiry, was not a mutual settlement. It was not agreed, nor
was there a direct benefit to Muriwhenua, The Tribunal flags this matter as an
issue that could be relevant to remedies.

11.4.13 Proof of acquisitions

The Tribunal considers the Muriwhenua claimants have been prejudiced by the
lack of such a basic protective measure as that of requiring the Government to
prove its acquisitions and to document how it came by Maori land (see sec 9.6).
It 1s considered that other Maori may have been adversely affected in the same
way and may be similarly prejudiced in future. The Tribunal foreshadows a
recommendation to the effect that for all Crown land there should be a title, and
that the source of the Crown’s right to the land should be clearly enrolled in an
instrument lodged with the District Land Repgistrar. Again, however, the
Tribunal would like to hear counsel on that matter first.

Any such recommendation, in the Tribunal’s view, should not relieve the
Government from establishing the basis for its claim to any particular land, or
how the native title thereover was extinguished, in appropriate historical cases.

11.4.14 Further hearing

The Tribunal director will be arranging as soon as practicable a time and place
for the Tribunal to hear counsel and other representatives on the following:

e whether negotiations, further hearing of post-1865 matters, or recommend-

ations are sought at this stage; and if the latter,

» whether the Tribunal is limited to a total relief packagc as outlined 1n

section 11.4.11;
» the appropriate approach to relief, having regard to the comments in section
11.4.4;

» the issue of nexus at section 11.4.5;

» any other matters of jurisdiction;

e particulars of the properties on which binding recommendations may be

made; and

e the arrangements necessary for a remedies hearing.

Thereafter the Tribunal director will be liaising with interested Maori groups on
the extent to which issues can be agreed, or an order for hearing them can be
settied.

In conclusion, Minister, we consider that all involved in the Muriwhenua
proceedings, members of the public, witnesses, officials, counsel, and aiso the
Tribunal itself, have at all times been treated with the utmost courtesy and
respect by the Muriwhenua people, and their considerate demeanour has
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substantiaily helped the inquiry. We mention also our gratitude to counsel and
researchers, without whom a full inquiry could not have been completed.

Since Maori claim a special relationship with the Crown, there appears to have
been some anxiety amongst certain claimants that Crown researchers, and
Crown counsel, left no stone unturned in presenting a heaithy response to the
claimants’ case. That response, however, was no less than that which the
Tribunal expected to ensure all points of view were canvassed. Although we
could not presume that every aspect of the complex Muriwhenua claims has been
covered, or could be covered without more years of work, the Crown's
submissions assisted us to make the current examination as full as could be in the
circumstances, and to relieve that which has been a very old Muriwhenua
complaint, that their concerns have not been fully and properly heard.

Dated at Wellington this /74 day of J}nwgy 1997

Chief Judge E T Durie, chairperson

Lwa@u.,\gjc-

M A Bennett, member

J R Mormis, member

e
/

it welogn 3 Bk

E M Stokes, member
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APPENDIX 1

THE TRIBUNAL’S INITIAL STATEMENT
OF ISSUES AS AT JULY 1993

INTRODUCTION

In introducing evidence at the opening of hearings and in a statement of issues and claim
particulars of June 1992 (2.67), claimant counsel has specified the Crown actions or
omissions complained of. As further research is still pending however, the claimants
may file particulars of further Crown actions or omissions should that be necessary.

Counsel have then given their understanding of the issues so far arising, in the
claimants’ statement of issues of June 1992, and the Crown’s of June 1993 and in July
1993 in opening the Crown’s response. In addition the Tribunal, as an inquisitorial body,
and in terms of the Treaty of Waitangi Act, has itself commissioned research that raises
issues as well.

The Tribunal has now a need to settle the issues. Although, as counsel for the Crown
has submitted, these cannot be finalised until all research is complete, to assist counsel
and the progress of the inquiry, the Tribunal has decided to state its tentative view of the
issues at this stage, but with leave to all counsel to move for the addition of issues, or the
amendment of these now stated, prior to closing arguments.

Because of the scope and complexity of this inquiry, and our need to present a
comprehensive report, we also reserve to ourselves the right to conduct further research
after closing arguments, should gaps in the information base become apparent. We are
mindful that Miss Kerr may be absent when that is done. We therefore hope that further
research will not be necessary, but we do note that she has been assisted throughout by
Ms Kennedy. Counsel would of course be advised of any further inquiry and research the
Tribunal undertakes and will be given an opportunity to be heard on it.

The issues now to be stated incorporate those of the Taemaro claim, which was
initialiy included in this inquiry, then severed for mediation, and which has now
returned.

Issuks

Of the various Crown actions or omissions complained of, the grievances alleged appear
to arise mainly from the broad Crown action of extinguishing native title (to use the
Crown’s own terms). The issues are thus framed around that action of extinguishment.
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Pre-Treaty transactions

1. Was the action of the Crown in extinguishing Maori interests following an inquiry
into claims based upon pre-Treaty transactions, and were the associated policies and
practices, inconsistent with the principles of the Treaty of Waitangi and prejudicial to
Maori?

The pre-Treaty transactions referred to are given in the claimants” particulars of claim of

June 1992 (2.67).

This broad issue raises a number of sub-guestions:

—Did the parties sufficiently understand and agree with each other, either at the time of
the transaction or subsequently, before extinguishment was effected?

-—Were the terms sufficiently certain as to boundaries, price or the like?

- Was the extent and nature of Maor interests in the land adequately settled
beforehand?

—Were the parties adequately representative of all with an interest in the transactions?

—Had any outstanding matters properly to be settied before a complete extinguishment
could be made, relating for example to any expectations of some reversion restriction
on further alienation, continuing right of use or occupation, or a contiming authority
or rangatiratanga over the land or its occupants?

—Did the act of extinguishment breach any express, implied or resulting trust?

-—Were the terms and conditions, including the consideration, consistent with equity and
good conscience?

-—Was the Crown obliged to inquire into those matters, and into the nature of Maori
polity, society, land tenure and traditional and contemporary understandings and
expectations of the transactions and, if so, was an adequate inguiry made?

~Were the laws, instructions, regulations and policies goveming the transactions and
the inquiry into these adeguate for the purpose?

—Was the Crown obliged to ensure that the terms and conditions of the transactions
were fair, sufficiently certain, and adequately documented, or that they adequately
reflected the expectations of the particular parties and, if so, were adequate inguires
made to that end?

-)id Crown officers fairly and impartially give effect to the transactions?

—Was extinguishment effected over those lands where settler claimants were awarded
scrp and, if so, was extinguishment justified or were the settler claims adequately
inquired into in those cases, and was the act of extinguishment itself sufficiently
certain, understood and made known?

--3iad the Crown to ensure that Maori were sufficiently informed of the inquiry and
allocation process that the Crown prescribed, before Maor were called upon to affirm
any transaction; including advice on the Crown’s radical title and prerogative 1o
extinguish the Maori interest; and, if so, were Maor sufficiently informed?

—Was the Crown’s reliance upon private pre-Treaty transactions to extinguish Maori
interests consistent with the Crown pre-emption provided forin the Treaty and, if not,
were Maori thereby prejudiced?

The sub-questions which we have posed are seen as requiring consideration of the
operations of the claims court, the competence of its officers, the legislative and other
directions given to the court and the procedures adopted. The questions are seen as
requiring, as well, consideration of any particular actions of other Crown officers
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involved, protectors, commissioners, magistrates, surveyors and the like; and also as
including the claimants’ specific contentions concerning tuku whenua and the proper
interpretation of the deeds.

Surplus lands

The surplus land contention must necessarily be considered within the debate on pre-
Treaty transactions, but it needs also to be separately stated. The issue is:

1. Was the extinguishment of the Maori interest in the whole or any of the lands not
granted to settlers, so as to appropriate those lands to the Crown, and were the
associated Crown policies and practices, inconsistent with the principles of the Treaty
and prejudicial to Maori? Conversely, should the Crown have maintained the Maori
interest in the whole or any part of these lands?

There are further sub-questions:

—Was the Crown obliged to notify and explain to the Maor party its intention fo
appropriate those surplus lands to itself, and was it obliged to then treat with Maori
thereon, before any Maoni interests were extinguished? If so, did the Crown
adequately so notify, explain and treat?

—Was the Crown obliged to inquire into any subsequent Maori complaint and, if so, was
an adequate inguire made?

-—~Should the implementation of the Myers Commission report represent a full and final
settlement of the surplus lands issue?

These questions do not exclude the more specific allegations concerning the Myers

Commission in the claimants’ statement of June 1992.

Crown purchases

1. Was the action of the Crown in extinguishing Maori interests through direct Crown
purchases to 1865, and were the associated policies and practices, prejudicial to
Maori in all or any respects and inconsisient with the principles of the Treaty?

The transactions complained of are set out in the claimants’ particulars of claim of June

1992.
Without limiting the generality of the issue, the following specific questions are

referred to:

—id Maori and the Crown sufficiently understand and agree with each other and were
they of one mind on the effect that extinguishment would have?

~-Was the Crown obliged to inquire into contemporary Maori law and practice on land
conveyance, the nature of Maori tenure and contemporary expectations, to satisfy
itself that the Crown and Maori were of one mind as to the cutcome and the goals to
be achieved?

~-Did the Crown make an adequate inquiry as to whether the transactions would
legitimately bind all with an interest?

-~Was Crown purchase policy adequately sensitive to legitimate Maori goals and
expectations, to participate in the new colonial economic order for example?
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--Were the terms sufficiently certain as to boundaries, price or the like?

—Was the extent and nature of Maor interests adequately settled beforehand?

—Was the Maori party adequately representative of all with an interest in the
transaction?

—Were the terms and conditions, including the consideration, consistent with equity and
good conscience?

-Were the laws, instructions, regulations and policies governing the transactions
consistent with the principles of the Treaty?

—Did Crown officers of agents, commissioners, surveyors or others engaged, act fairly
and impartially in promoting the transactions or in giving effect to them? Were there
any apparent or likely inducements, promises, representations or unfair tactics that
may have influenced proceedings?

—Was the Crown obliged to provide an independent review of the transactions and, if
so, was any provided? Did Maori have recourse to any independent and competent
forum for the resolution of their complaints?

—Did Crown purchases include lands subject to uninvestigated private claims and did
the existence of amy such claims or any assumptions respecting them unfairly
influence the completion of Crown purchases?

-——Where multiple transactions were made in respect of the same lands, were the
transactions as a whole conducted honestly and openly and, in all the circumstances,
in accordance with equity and good conscience?

—Did the Crown act honestly, openly and fairly in the steps taken to secure lands in the
Taemaro—Whakaangi districts, including steps taken after 1865 with regard to the
decisions of the Native Land Court?

-Did the Crown fail to clarify its entitlement to Muriwhenua North lands following the
Taylor grant and, if so, did that failure impact on subsequent alienations under the
Native Land Court system?

Reserves

The question of reserves consequentially anses from any discussion of the pre-Treaty
transactions and Crown purchases, but this too should be separately stated.

1. Was the Crown obliged to ensure that Maori retained sufficient lands in reserve and,
if s0, did the Crown fail to provide such reserves?

Ancillary questions include:

—Were the transactions fair and equitable if adequate reserves were not provided?

—Was the Crown obliged to ensure that all with interests in the alienated lands were
provided with interests in the reserves and, if so, were they?

- Was the Crown obliged to ensure that any reserve areas were adequately secured and
held and administered in accordance with Maori preference and, if so, were those
things provided for? )

—1If the Treaty imposed a duty on the Crown to protect Maosi interests by ensuring the
maintenance of sufficient lands in reserve, is the extent of Maori land remaining at
1865 evidence as to whether or not that duty was fulfilled?

- Was there any Crown policy for the securing of reserves?
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Generaily

—Was the Crown obliged to safeguard or respect the status and authority of the
Muriwhenua Maor and, if so, was a necessary protection or respect given in the
process of extinguishing Maori interests and in the provision of services?

~~Should the Crown have provided more adequately for Muriwhenua Maord, for
example by securing to them the option to lease their lands?

—Is the burden of proof on the claimants to establish that any prejudices are due to some
action or omission of the Crown that is contrary to the principles of the Treaty?

--Did the Treaty impose a burden of proof on the Crown to demonstrate the propriety of
its acquisition from Maori or of its extinguishment of Maor interests?

—Where they have a burden of proof, is a higher standard of proof required of claimants
if the Tribunal is to go beyond recommendations to binding recommendations?

s a lesser standard of proof required in view of the time lapse and any failure of the
Crown to provide a ready forum for the independent review of Maori grievances?
The Tribunal may have need to consider the extent to which Maori law applied to or

affected the transactions with the Crown, and we may need to consider in this context the

meaning of the Treaty’s article 3, and to consider statements made at the time of signing
relevant to the status of Maori custom. We wish to advise that we may need to invite
submissions on that point.

On pre-1865 Crown actions

Because of the scope of the complaints made, the Tribunal resolved to issue a first report
on Crown actions or omissions before 1865; after which time a new land tenure system
was introduced for Maori land, and a different set of issues arose.

It is considered however, where the cause of complaint arose before 1865, it will be
necessary {0 go beyond 1865 to round off the investigation of certain questions, in some
cases, namely:

—imatters relating to the 1946 Surplus lLands Commission, for the purpose of
considering the treatment and eventual outcome of the surplus land issue;

—proceedings relating to the Native Land Court determination of the title to lands near
Taemaro and Whakaangi, for the purpose of considering the extent to which
extinguishment may have either been or been seen to have been effected as a resulf of
pre-Treaty transactions and Crown purchases;

—Native Land Court partitions and alienations in Muriwhenua North, for the purpose of
considering the impact of the Crown’s policy of extinguishment based upon pre-
Treaty transactions;

—the amount of Maori Iand remaining at the tum of the century and today, and the
extent to which reserves had been alienated by 1885, as possible evidence of the
degree of protection given to lands left for Maori after the extinguishment to 1865, but
not for the purpose of assessing the Maor land reforms effected under post-1865
legislation, or the equity or otherwise of any particular post-1865 alienations;

—protests concerning the extinguishment of Maori interests, to the extent that these may
indicate a Maor understanding of the pre-1865 transactions.
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APPENDIX II

RECORD OF THE INQUIRY

AI CORAM

The Tribunal constituted for the aggregated claims in Muriwhenua was Chief Judge
E T J Durie (presiding), Bishop M A Bennett, Sir Monita Delamere, Ms J Morris, and
Professor E Stokes. Following the death of Sir Monita Delamere in April 1993, the
Tribunal continued with a coram of four.

A2 CoUNSEL AND OFFICERS

Mr J V Williams with Mr G Powell appeared for the Muriwhenua claimants, MrR M X
Hawk for the Taemaro claimants, and Mr M T Parker, Miss A Kerr, Ms J Lake, and Ms
H Kennedy for the Crown.

Mrs W Pink was appointed as interpreter.

A3 HEARINGS

First hearing

The inquiry opened at Potahi Marae Te Kao, 6 August 1990, and Whatuwhiwhi School,
& August 1990.

Submissions

On 6 August 1990: The Honourable Matiu Rata (6 August, 7 August), Haami Piripi,
Rapine Aperahama, Gordon Kapa, Dame Mira Szaszy (6 August, 7 August), Paiheri
Paraone, Jessie Everett, George Witana

On 7 August 1990 Waerete Norman, Raharuhi, Winiata Brown, Matiu Rapata, Saana
Murry, Tuini Sylva, Te Paea Waitai, Hoana Emma Karekare, Haami Piripi, Simon
Snowden, Rima Edwards, Apikaira Brown, Jim Davis, MacCully Matiu, Sir Graham
Latimer, Paki Rupapera, Patana Matiu, Mu Hetaraka, Dr M Mutu, Hector Busby,
Peter Pangari

On 8 August 1990: Maanu Paul, Tuhoe Manuera, Atibana Johns, Maude Vini, Paeahua
Williams, Rachel Raharuhi

419



MURIWHENUA LAND REPORT

Second hearing

The second hearing was held at the Far North Community Centre, Kaitaia, 3 December
1960 to 7 Pecember 1960,

Submissions

On 4 December 1990: Rima Edwards (3 December, 4 December), Ben Te Wake, Simon
Snowden, Dick Motu, Rupene Karaka, Apikaira Brown, Pir William Robson,
Wiremu Hadfield, the Honourable Matiu Rata

On 5 December 1990: Jim Heke, Selwyn Clark, Simon Snowden, Makene Davis, Shelia
Murray, Lance Brown, the Reverend Maori Marsden, Henare Hury, Dr B Righby

Third hearing
The third hearing was held at the Far North Community Centre, Kaitaia, 4 March 1991
to 8 March 1991.

Submissions
On 4 March 1991: Simon Snowden, Ross Gregory, Eddie Walker, P Palmer, Wiremu
Paraone (4 March, 5 March)

On 5 March 1991: Ngarui Morrison, MacCully Matiu, Apikaira Brown, R P Boast
{5 March, 6 March)

On 6 March 19g91: Mutu Wiki Karena, Rev Maori Marsden, Paihere Hopa Paraone, the
Reverend Puti Murray, Hoana Karekare, Matengaroa Wiki, Saana Murray

On 7 March 1991: Waerete Norman, Dr Dame Joan Meige, George Witana

On 8 March 1991: John Coster, Brian Easton

Fourth hearing

The fourth hearing was held at Waimanoni Marae (near Awanui), 22 July 1601 to
25 July 1991.

Submissions
On 22 July 1991: Dr B Rigby (22 July, 23 July, 24 July), Anthur Hore, Peter Redfean

On 23 July 199¥: Professor Anne Salmond, Richard Boast
On 24 July 1991: Tony Walzl

Fifth hearing

The fifth hearing was held at Databank House, Wellington, 22 October 1991, for the
purpose of hearing interim legal submissions on Kaimaumau.
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Sixth hearing

The sixth hearing was held at the Auckland District Law Society, 30 April 1992 to
1 May 1992, for the purpose of hearing Claudia Geiringer,

Seventh hearing

The seventh hearing was held at Te Rarawa Marae, Pukepoto, Kaitaia, 9 November
1992 to 12 November 1992.

Submissions
On ¢ November 1992: Rima Edwards, Joseph Thomas, the Reverend Maori Marsden

On 10 November 1992: Haimona Snowdon, Rima Edwards, MacCully Matiu, Ross
Gregory, Winiata Paraone, Te Paraha Neho, Rapata Rapine Romana, Tuini Sylvia

On 11 November t992: Dr Dame Joan Metge

On 12 November 1992: Philippa Wyatt, Maurice Alemann, Dr Margaret Mutu

Eighth hearing

The eighth hearing was held at Te Rarawa Marae, Pukepoto, 30 November 1992 to
3 December 1992.

Submissions

On 30 November 1992: Lyndsay Head (30 November, 1 December)

On 1 December 1992: Richard Boast (1 December, 2 December)

On 2 December 1992: Michael Nepia (2 December, 3 December)

On 3 December 1902: Professor A Salmond

Ninth hearing

The ninth hearing was beld at Maimaru Marae, Awanui, Kaitaia, 10 May 1993 to
13 May 1993.

Submissions

On 10 May 1993: Phillippa Wyatt (also 11 May 1993}

On 11 May 1993: Dr M Mutu (also 12 May 1993}, Maurice Alemann, Maude Vini

On 12 May 1993: Claudia Geiringer (also 13 May 1993)

On 13 May 1993: Saana Murray, Hoana Karekare, MacCully Matiu, Rupene Karaka,
Shane Jones, Wilfred Peterson, Paihakena Kira, Peter Pangari, the Honourable Matiu
Rata
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Tenth hearing

The tenth hearing was held at De’Surville Resort Hotel, Taipa, 5 July 1993 to ¢ July
1993.

Submissions

On 5 July 1993: Fergus Sinclair (5 July, 6 July, 7 July)

On 7 July 1993: David Armstrong (7 July, 8 July, g July)

On g July 1993: Dr B Rigby

Eleventh hearing

The eleventh hearing was held at De’Surville Resort Hotel, Taipa, 13 September 1993
to 16 September 1993.

Submissions
On 13 September 1993: David Armstrong (13 September, 14 September), Bruce Stirling
(13 September, 14 September)

On 15 September 1993: Dr D Loveridge
On 16 September 1993: Fergus Sinclair, Dr A Gould

Twelfth hearing

The twelfth hearing was held at Seabridge House, Wellington, 1T October 1593 to
13 October 1993.

Submissions

On 11 October 1993: Dr A Gould, Fergus Sinclair

On 12 October 1993: Dr Dame Joan Metge, David Armstrong, Bruce Stirling
On 13 October 1993: Dr M Mutu

Thirteenth hearing

The thirteenth hearing was held at Te Rarawa Marae, Pukepoto, Kaitaia, 21 March 1994
10 22 March 1994.

Submissions
On 21 March 1994: Professor William Oliver, John Koning

On 22 March 1994: Claudia Geiringer, Phillippa Wyatt, Shane Jones

In addition, closing submissions were made by counsel for Tagmaro ciaimants
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Fourteenth hearing
The fourteenth hearing was held at the Auckland District Law Society, Auckland,
26 April 1994 to 28 Apnl 1994.

Submissions
Professor William Oliver

In addition, closing submissions were made by counsel for the Muriwhenua claimants.

Fifteenth hearing

The fifteenth heaning was held at the District Court, Auckland, 29 June 1994, for the
purpose of hearing the Crown’s closing submissions.

In addition, several conferences were held with counsel both before and during the
ingquiry and site visits were undertaken.

A4 Sirg VisiTs

s¥: 8 August 1990
Kaikari Bay, Maitai Bay, Opouturi, and Kachanga Marae, Peria

Dr M Mutu, Tuhoe Manuera, and Manu Paul spoke at Karikan Bay, M Rupapera and
Manu Paul at Matai Bay, Pahua Williams at Opouturi, and W Marsh and the Reverend
H Harrison.

52: ¢ August 1990

Parengarenga, Kapowairua, Cape Reinga, Te Neke, and the Maunganmui Blhff or
Wakatehaua

The Honourable Matiu Rata spoke at Parengarenga, Bill Mcl.eod, W Brown, Te Paea
Waitai, Waerete Norman, Tuini Sylva, Matu Rata, and Rapine Aperahama at
Kapowairua, Bill Brown and Paea Waitai at Te Neke, and G Witana at Maunganui
Bluff.

$3: 6 December 1990.

St Saviours Church, Pukemiro Pa, Whangape (Te Kotahitanga Marae), Owhata,
Manukau (Whaka Maharatanga Marae), and Tauroa

A5 MEDIATION

On 12 July 1990, the Taemaro claim, which formed part of this inquiry, was referred to
mediation under Judge P J Trapski. On 21 January 1993, the mediator reported that the
claim was unlikely to be settled and that there were no matters on which agreement had
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been reached. On 2 February 1993, the Tribunal directed the Taemaro claim be included
back into the Muriwhenua inquiry.

A6 DoOCUMENTARY RECORD OF PROCEEDINGS

The following documents comprise the record of proceedings:

. Claims

1.0 Waiygs

Date of Consolidation: 1 December 1987

Claimant: The Honourable M Rata and others

Concerning: The consolidated file for all Muriwhenua claims

1.1 Wai 16

Date: 3 Jannary 1985

Claimant: R Rutene and others for Ngati Kahu Trust Board
Concerning: Karikari complex

1.2 Wairy

Date: 15 May 1986

Claimant: M Matiu and others for Ngati Kahu Trust Board
Concerning: Taipa sewerage

{a) Amendment g October 1686
(b) Amendment 18 October 1986
(¢) Amendment 15 October 1986

1.3 Wairrée

Date: 11 July 1986

Claimant: P Pangari and others
Concerning: Taemaro Land

{a) Amendment 25 March 1987
(&) Amendment 12 June 1987

.4 Waizz

Date: 8 December 1986

Claimant: The Honourable M Rata and others for Runanga o Muriwhenua
Concerning: Fisheries, State-owned enterprises

.5 Waigr

Date: 24 July 1987

Claimant: R Murupaenga and others for Ngati Kuri
Concerning: Ngati Kuri lands
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1.6 Wairr

Date: 4 September 1687

Claimant: P Makene and others for Kaitaia Marae Incorporated, Kaitaia Maori Comm.
Concerning: Kaitaia lands

(a) Amendment 21 October 1987
{b) Amendment 26 January 1988
(c) Amendment 10 fuly 198¢

{d) Amendment 7 November 1989

1.7 Wairry

Date: 2 October 1987

Claimant: M Mutu, Te Whanau Moana Hapu of Ngati Kahu
Concerning: Karikan blocks, rating

{a) Amendment 28 November 1688

1.8 Wairi8

Date: 23 May 198¢

Claimant: H Piripi and others, Te Rarawa
Concerning: Mapere 2 school site

1.9 Waizgz

Date: 10 Apnl 1990 (received 11 May 1692)

Claimant: H Karekare and others, Awarua Karena Wiki whanau
Concerning: Te Kao school sites and telephone exchange

1.10 Wai rz8

Date: 15 May 1690

Claimant: Dame Whina Cooper

Concerning: Hokianga lands

Note: Part, north of Whangape harbour, is included in Muriwhenua claim

(a) Amendment 10 May 1996 by S Snowden, J Campbell

131 Wai 284

Date: 7 February 1992

Claimant: M Mutu and others; Ngati Kahu

Concerning: Rating of Maon land (grouped for inquiry with other rating claims}

1.1z Wai 295

Date; 24 June 1692

Claimant: T Rota and others for Mangahoutoa Trust

Concerning: Kohumaruy Station, Waihapa 2D, Kaingapipiwai IH, Omaunu IA,
Patupukapuka blocks, Ranfurly Bay scenic reserve
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.13 Waijzzo

Drate: 15 October 1692

Claimant: M T Popata for Kenana Marae trustees
Concerning: Kohumaru Station

1.14 Wuaizzg

Date; 31 May 1995

Claim: W Peterson for Ngati Kahu Ki Whangaroa Maod Committee

Concerning: Northland Conservancy’s draft conservation management strategy
{grouped for inquiry with other claims relating to Northland local government)

115 Waisry

Date: 1 June 1995

Claimant: W Peterson for Ngati Kahu Ki Whangaroa Maori Committee

Concerning: Northern Regional Council’s proposed regional coastal plan for Northland
(grouped for inguiry with other claims on Northland Local Government})

.y6 Wai 534

Date: 31 July 1995

Claimant: G Martin for Te hapu o te Tao Maui
Concerning: ‘Telecom depot’ at Kaitaia

.17 Wai 544

Date: 11 August 1995

Claimant; X P Tobin and others for Te Paatu Hapu
Concerning: Takahue School and other lands near Kaitaia

118 Wai 548

Date: 1 June 1995

Claimant: § H Murray for Te Tahaawai, Te Paatu, Te Rarawa, and Ngatikahu

Concerning: Takahue no 1 block, Takahue School, Takahue Domain, and Takahue
Cemetery

.19 Wai 590

Date: 14 March 1996

Claimant; P Mitchell for descendants of Te Rata Te Ahi, Ngamoko (Mere) Rata and
Tatere Rata

Concerning: Konoti, Whewhero, Oturu, and other blocks

.20 Wai 613

Date; 16 July 1996

Claimant: H W Petera for Ngaitakoto-a-Iwi
Concerning: Ngai Takoto tribal lands generally
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1.2 Wai 626
Date: 5 September 1996
Claimant: A F Andrews for Nopera Arano descendants
Concerning: The alienation of Te Kohanga no 1

1.22 Wai 633

Date: 2 September 1996

Claimant: Graeme Neho, Ngati Kuri Trust Board
Concerning: Ngati Kuri tribal lands generally
123 Waib43

Date: 4 December 1996

Claimant: Kapa whanau
Concemning: Te Kao 76 and 778

2. Papers in proceedings
2.1 Tribunal memo requesting further details of claim, May 1987

2.2 Tribunal memo regarding claims relating to transfer of Crown assets to State-Owned
corporations, 14 May 1987

2.3 Tribunal Memo that Rigby and Koning assume Belgrave commission, 3 July 1989
2.4 Distribute Rigby-Koning report, 4 December 1989

2.5 Directions on Makene claim, 23 January 1990

2.6 Directions on Piripi claim, 15 March 1990

2.7 Directions for conference, 30 March 1990

2.8 Directions on Mutu claim, 2 April 1990

2.9 Directions on Pangari claim, 2 April 1990

2.10 Distribute Newell report, 11 April 1990

2.11 Distribute document bank with Rigby report, 1 May 1990
2.1z Conference, 19 April 1990

2.13 Conference, 28 May 1990

2.14 Claimants memo re timetable, 29 May 1990

2.15 Notice of first hearing, 25 June 1990

427



MURIWHENUA LAND REPORT
2.16 Constitution of Tribunal, 26 June 1990
2.17 Dispatch of notice of first hearing, 3 August 1990
2.18 Crown memo re timetable, 30 July 1990
2.19 Claimant memo re timetable, 31 July 1990
2.20{a)(b} Memo Salmon-Baragwanath to appoint senior counsel
2.21 Memo re catfish to Minister of Fisheries, 17 August 1990
2.22 Claimant memo re claim structure, 23 August 1990
2.23 Crown memo re claim structure, 23 August 19g0
2.24 Tribunal memo re judicial conference, 23 August 19go
2.25 Tribunal memo uplifting embargo on Rigby~Koning report
2.26 Distribute Rigby Muniwhenua North report, 7 November 1990
2.27 Tribunal memo on examination of research reports, 7 November 1990
2.28 Notice of second hearing, 7 November 1990
2.2g Dispatch of notice re second hearing, 1 ¥ November 1990
2.30 Crown questions on Rigby--Koning report, 27 November 1990
2.31 Appointment of claimant counse! Williams, 7 November 1990
2.32 Crown memo requesting conference, 20 December 1990
2.33 Distribute Oruru report, 4 February 1991
2.34 Conference, 30 January 1961
2.35 Notice of third hearing, Kaitaia, 4 February 1991
2.36 Dispatch of notice re third hearing, 4 February 1991
2.37 Distribute Boast report, 25 February 1991
2.38 Crown re timetable, 20 March 1991

2.39 Direction re research and timetable, 5§ April 1991
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2.40 Claimant’s issues re Te Wharo Oneroa A Tohe, 15 April 1991
2.41 Crown re research and timetable, 15 April 1991

2.42 Distribute Nicholson reports, 23 April 1991

2.43 Crown issues re Te wharo Oneroa, 30 April 1991

2.44 Notice of fourth hearing, 22 April 1991

2.45 Dispaich of notice re fourth hearing, 6 May 1991

2.46 Cancellation of hearing, 14 May 1991

2.47 Tribunal re engagement of counsel, 21 March 1991

2.48 Cancellation of May hearing, 10 May 1991

2.49 Notice of fourth hearing, 25 June 1991

2.50 Dispatch of notice re fourth hearing, 28 June 1991

2.51 Distribute Boast report, 10 July 1991

2.52 Distribute Salmond report, 10 July 1991

2.53 Memo, sale of Kaimaumau block, 15 October 1991

2.54 Claimant memo for recommendation re Kaimaumau, 22 October 1991
2.55 Crown memo, Kaimaumau block, 22 October 1991

2.56 Claimants to Maori Affairs re Kaimauman, 21 October 1991
2.57 Kaimaumau report, 30 October 1991

2.58 Extension counsel’s appointment, 8 November 1991

2.59 Tribunal memo re timetable, 22 November 1991

2.60 Tribunal memo re timetable, § Febroary 1992

2.61 Distribute Rigby report, 6 March 1992

2.62 Distribute further Rigby report, 22 Apnl 1992

2.63 Tribunal memo on A Brown submission, 28 April 1992
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2.64 Direction to commission research, 8 May 1992
2.65 Extension of counsel’s appointment, 19 May 1992
2.66 Direction to commission research, 22 May 1992
2.67 Claimant’s issues, 29 June 1992
2.68 Distribute Boast, Wyatt, Salmond reports, and claimant’s issues, 6 July 1992
2.69 Distribute Head report issues, 4 September 1992
2.70 Notice of fifth hearing, Auckland 13 April 1992
2.71 Conference, 8 Qctober 1992
2.72 Notice of sixth hearing, Pukepoto, 20 October 1992
2.73 Dispatch of notice re sixth hearing, 20 October 1992
2.74 Notice of seventh hearing, Pukepoto, 18 November 1992
2.75 Dispatch of notice re seventh hearing, 18 November 1992
276 Distribute Nepia report, 19 November 1992
2.77 Memo re Belgrave article, 27 November 1992
2.78 Incorporation of Taemaro claim, 2 February 1993

2.79 Taemaro land claim record of proceedings documents 1.1-3.1
(a) Taemaro mediation: Wai 116, 21 January 1993

2.80 Claimants issues on Teaemaro, 10 August 1992

2.81 Crown on Tagmaro issues, I March 1993

2.82 Notice of eighth hearing, Maimaru Marae, Awanui, 15 April 1993
2.83 Digpatch of notice re eighth hearing, 16 April 1993

2.84 Distribute Geiringer report, 23 April 1994

2.85 Distribute Alemann report, 27 Aprl 1993

2.86 Distribute P Wyatt report, 27 Apnl 1993
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2.87 Distribute M Mutu, 28 April 1993

2.88 Claimants re proposed lease, Te Paki Farm, 7 May 1993
(a) Crown on Te Paki Farm Park, 14 May 1993

2.89 Tribunal memo on Te Paki Farm Park, 19 May 1993
2.90 Telephone conference, 24 May 1993

{a) Correspondence Crown to claimants On issues, 25 May 1933

(b) Correspondence claimants to Crown on issues, 2 June 1993
2.91 Notice of ninth hearing, Te Patu Marae, Pamapuria, 1o June 1993
2.92 Dispatch of notice of ninth hearing, 10 June 1993

2.93 Crown draft issunes, 22 June 1§93

2.94 Conference, Wellington, 25 June 1993
{a) Tribunal’s tentative statement of issues, 8 July 1993

2.95 Tribunal questions on Loveridge’s report, 22 July 1993

2.96 Tribunal further questions on Loveridge report, 22 July 1993

2.977 Distribute Easton report, 4 August 1993

2.98 Notice of tenth hearing, Taipa, 25 August 1093

2.99 Dispatch of notice re tenth hearing, 25 August 1993

2.100 Notice of eleventh hearing, Wellington, 28 September 1993

2.101 Dispatch of notice re eleventh hearing, 28 September 1993

2.102 Notice of twelfth hearing, Te Rarawa Marae, Pukepoto, 16 February 1994
2.103 Dispatch of notice re twelfth hearing, 17 February 1994

2.104 Claimartts re boundaries, Whangape dispute claim, 10 February 1994

2.105 Claimant’s motion for State-owned enterprise recommendation, 23 February
1994

2.106 Crown re claim boundaries, 11 March 1994

2.107 Crown re request for State-owned enterprise recommendation, 11 March 1994
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2.108 Taemaro motion for State-owned enterprise recommendation, 19 March 1994
2.109 Notice of thirteenth hearing, 31 March 1994
2.110 Dispatch of notice re thirteenth hearing, 31 March 1994
2.111 Distribute Alemann report, 11 April 1994
2.112 Notice of fourteenth hearing, Auckland, 27 May 1994
2.113 Dispatch of notice re fourteenth hearing, 27 May 1994
2.114 Crown re Commissioner Bell, 7 July 1994
2.115 Notice of fifteenth hearing, Auckiand, 15 July 1994
2.116 Claimant request for adjournment, ¢ August 1994
2.117 Crown opposing adjournment, 2 August 1994
2.118 Tribunal granting adjournment, 4 August 1994
2.119 Taemaro request for prior report on Taemaro, 22 September 1994
2.120 Claimants opposing early Taemaro report, 26 September 1994
2.121 Crown re early Taemaro report, 4 November 1994
2.122 Tribunal re claimants’ final reply, 9 November 1994
2.123 Memo that W D Baragwanath retained for claim, 23 December 1994
2.124 Memo from Crown counsel, 20 January 1995

2.125 Tribunal memeo, 30 January 1995
(a) Taemaro claimant’s memo on land banking and requesting urgency, 31 March

1995

2.126 Crown memao on negotiation of Wai 45 claim, 3 July 1995

2.127 Taemaro claimant memo on management of Stoney Creek, Thomson, and Clarke
blocks, 12 July 1995

2.128 Notice of separate representation for Ngati Takoto, Te Rarawa, Ngat Kahu,
Murnupaenga, 29 February 1996
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2.120 Taemaro claimants’ memo requesting separate report and urgency, 7 June 1906
(a} Tribunal response, 21 June 1906

2.130 Tribunal directions to distribute Easton report (doc p1), 3 July 1996
2.131 Tribunal directions on proposed post-1865 research, 15 July 1096
2.132 Claimant memo in response to above directions, 1 August 1006

2.133 Tribunal directions to register amendment to Wai 128, 28 August 1996
2.134 Notice of Wai 128 amendment, 6 September 1966

2.135 Te Runanga o te Rarawa, notice of separate representation 17 October 1996
3. Research commissions

3.1 Belgrave commission, 13 March 1987

3.2 Wilson commission, 3 November 1988

3.3 Newell commission, 19 December 1988

3.4 Runanga O Muriwhenua research agreement, 1 July 1689

3.5 Rigby—Koning commission, 3 July 1989

3.6 C Geiringer commission (extract from memo of conference, 23 August 1990),
30 September 1991

3.7 Runanga Muriwhenua research agreement, August 1990
3.8 Nicholson commission, 21 December 1900

3.9 Boast commission, 16 January 1991

3.10 Salmond commission, 16 January 1991

3.11 Boast commission and Rigby commissions, 4 March 1091
3.12 Nepia commission, 23 September 1991

3.13 Nepia commission, 7 October 1992

3.14 Nepia commission, 5 February 1992

3.15 Head commission, 8§ May 1992
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3.16 Easton commission, 22 May 1992
3.17 Salmond commission, I3 July 1992
3.18 Head commission, 28 October 1992
3.19 Morse commission, 17 August 1993
3.20 Alemann commission, 8 February 1994
3.21 Alemann commission, 31 May 1994
4. Transcripts and translations
4.1 Extract, Rima Edwards evidence, 3 December 1990
4.2 L Brown translation at Kaitaia, 5 December 1990
4.3 Extract, Simon Snowden evidence at Kaitaia, 5 December 1950
4.4 Morris cross-examination of Salmond, 3 December 1992
4.5 Extract, Jones translates Saana Murray, 13 May 1993
4.6 Extract, Kerekere evidence, 13 May 1993
4.7 Extract, Jones translates McCully Mati, 13 May 1993
4.8 Extract, Ben Clarke evidence, 13 May 1993
4.9 Extract, Jones evidence, 13 May 1593
4.10 Extract, Pita Pangari evidence, 13 May 1993
4.11 Cross-examination of Head, 30 December 1992
4.12 Pukenul hearing 8 March 1877, northern minute book, vol I, ppt64~186

4.13 Cross-examination of Stirling and Armstrong, 15 September 1993 (transcript
provided by R Hawk for Wai 116 claimants)

4.14 Draft transcript of cross-examining of Sinclair, 6 July 1993

4.15 Cross-examination, F Sinclair, 6 July 1993
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A7 RECORD OF DOCUMENTS

The following documents were filed:

A To end of first hearing

Al Rigby—Koning research report, historical evidence, 4 December 198¢ (supporting
documents in 2 vols)

A2 James Newell, research report, socio-economic profile, 28 March 1990
A3 Summary of Newall report by Dr Rigby
A4 L R Wilson, Maori lands in Mangonui County with 8 maps

A5 Topographical display map with overlays, old land claims, and Crown purchases to
1865; current Maori land; current Crown land

A6 M Szaszy re spiritual and ancestral rights, December 1987

A7 The Reverend M Marsden, ‘Te Mana O Te Hiku O Te Ika', December 1986
A8 1G Mclntyre re Muiwhenua claim, December 1986

A9 J Davidson, archaeological surveys, June 1975

Alo J Maingay, ‘. . . on Northiand Archaeology’, 1986

A1T Departmant of Conservation, Draft New Zealand Coastal Policy Statement, 1990
A1z G W Witana, Onepu biock history, re Wairahi compensation area

a13 W Brown, Parengarenga conversion shares correspondence, 1989-go

a14 Te Paea Waitai, Muriwhenua genealogical stories

A1s Plan (ML15277) of Parengarenga 5x1 and 5x2 blocks

416 Kaitaia Borough Council to A Brown of 28 August 1989 re Okahu 4¢2
A7 List of Te Runanga o Whaingaroa delegates and constitution

A18 Rapine Aperahama, Te Rerenga Wairua

A19 Reserved for translation of the above

A20 The Honourable Matiu Rata, documents relating to catfish proposals
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A21 B Rigby, ‘The Mangonui Area and the Taemaro Claim’ (Yuly 19g0)
B To end of second hearing
BI Summary of Rigby—Koning report (A1)
B2 Rima Edwards, submission on traditional history
B3 Map, Ahipara-Whangape sites visited, December 1990
B4 Map, part Ahipara B2
B35 Record sheet, Ahipara blocks
B6 R Paraone, ‘Mo te Iwi o Ngaitakoto’, 5 December 1990
B7 The Reverend M Marsden, submission (confidential)
B8 The Honourable M Rata, forestry submission, 4 December 1990
B9 1834 Church Missionary Society Kaitaia deeds
BI0 1840 Church Missionary Society Kaitaia deeds
B11 1859 Church Missionary Society Kaitaia Crown grant
B12 The Reverend D Urquhart, summary of Kaitaia Treaty signing
BI3 St Saviours cemetery plan
B14 Proposed site visit itinerary

BI5 B Rigby, “The Muriwhenua North Area and the Muriwhenua Claim’, November
1960

¢ To end of third hearing
¢1 B Rigby, “The Orurn Area and the Murtwhenua Claim’, February 1991

cz B Stokes, ‘Kauri and White Pine: A Comparison of New Zealand and American
Lumbering’

¢3 R Boast, ‘Report in Respect of the Claim to Te Wharo Oneroa A Tohe/Ninety Mile
Beach’, February 1991 (with annexures)

¢4 B Rigby, answers to Crown questions on Rigby-Koning report (doc AT}
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¢5 B Rigby summary of Mangonui area report (A21)
c6 B Rigby, summary of Muriwhenua North report (815)

¢7 John Coster, ‘Te Oneroa a Tohe ~ The Archaeology of Ninety Mile Beach’, February
1991 (with supporting documents)

c8 I Williams, submissions on the claim in respect of Te Oneroa a Tohe, 4 March 1991

¢g Haimona Snowden, submission on Te Onerca a Tohe

c10 Ross Gregory, submission on Te Oneroa a Tohe

¢11 McCully Matiu, submission on Te Oneroa a Tohe

c12 Eddie Walker, submission on Te Oneroa a Tohe

c13 Wiremnu Paraone, submission on Te Oneroa a Tohe

€14 Ngarui Morrison, submission on Te Oneroa a Tohe

15 Mutu Wiki Xarena, submission on Te Oneroa a Tohe

c16 Paihere Hopa Paraone, submission on Te Oneroa a Tohe

c17 The Reverend Maon Marsden, submission on Te Oneroa a Tohe

¢18 Saana Murray, submission on Te Oneroa a Tohe

Cc19 Waerete Norman, submission on Te Oneroa a Tohe

c20 Dame J Metge, submission on Te Oneroa a Tohe

¢21 Brian Easton, submission on Te Oneroa a Tohe

¢22 Hirini Paerangi Matunga, submission on Te Oneroa a Tohe

c23 () Jane McRae, ‘A Catalogue of Manuscript Relating to the History and Traditions
of the Tribes in Taitokeraw’

(b) Department of Maori Affairs, Whangarei, He Whakatauki and He Pepeha, He

Whakatauki no Taitokerau

c24 Christine Marra, ‘Kaitaia: A Community Profile’, 15 June 1990

¢25 Waitangi Tribunal, Report of the Waitangi Tribunal on the Muriwhenua Fishing
Claim, Wellington, Department of Justice: Waitangi Tribunal, 1988
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» To end of fourth hearing

D1 Judge W G Nicholson, ‘Title Investigations on Owhata ¢ and Wairahi Blocks’

p2 New Zealand Law Commission, The Treaty of Waitangi and Maori Fisheries:
Mataitai: Nga Tikanga Maori me te Tiriti o Waitangi, 1989

p3 B Rigby, summary of Oruru report (doc c1)
D4 T Walzl pre-Treaty Mariwhemua
D5 Papers supporting T Walzl, pre-Treaty Muriwhenua, 7 vols

D6 J Lake and H Kennedy, Crown counsel memo re information relating to Ninety Mile
beach (30 May 1991)

p7 Kim Walshe, MAF fisheries submission on Ninety Mile Beach
D8 Peter Redfearn, MAF fisheries submission on Ninety Mile Beach

pg J Lake, ‘Information Received from the Department of Conservation re Ninety Mile
Beach’

pIo Maori Land Court Taitokeran, report on ‘Maunganui Bluff Reserve’

D11 F Sinclair, Crown, ‘Documents Relating to Ninety Mile Beach’, 4 vols, 24 May
1991

D12 Old land claim files, 3 vols

p13 Crown purchase deeds and plans 1850-1600

D14 White Kemp, and Maning correspondence, 185473

D15 Molly Anderson, submission on Kuaka (Godwit) protection (17 May 199I)
p16 R Boast, ‘Muriwhenua South and Ahipara Purchases’ (with annexures)

D17 Professor Anne Salmond, ‘Likely Maori Understanding of Tuku and Hoko’, July
1991

p18 Map, Crown Mangonui purchases, 1840—41, 1863, native reserves, 186374, and
Taemaro award, 1870

D19 Plan 509484, Muriwhenua South Crown purchase

D20 Plan 50948, Muriwhenua South Crown purchase
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D21 Plan s0 50434, Ahipara Crown purchase
p22 Plan 502959, Wairoa block adjacent to southern portion of Ahipara block

p23 Kahi Harawira, request for direct negotiation regarding the Resource Management
Act, July 199

£ To end of fifth hearing

E1 Philippa Wyatt, ‘The Old Land Claims and the Concept of Sale: A Case Study’, MA
thesis, March 1991

Ez BEvidence of Tony Walzl, ‘Report on the Historical Issues Relating to the Taemaro
Mediation, circa 18301925’

£3 Unaliocated
E4 New Zealand Maori Council v Attorney General, per Justice McGechan, pp 2930

Es J Williams, claimant submission in support of Kaimaumau recommendation,
22 October 1691

F To end of sixth hearing

¥1 D Armstrong, documents supporting ‘The Taylor Purchase’ (doc 15)

f2 Tribunal staff, introduction to documents on Muriwhenua land, 184065 (F3~F6)
¥3 Governor series and British FParliamentary Papers

F4 Old land claim general papers

F5 Internal Affairs and Maori Affairs papers

F6 Church Missionary Society and Wesleyan Missionary Society papers

F7 M Nepia, essential documents of the Royal Commission on Surplus Lands 1948

F8 B Rigby, ‘Empire On The Cheap: Crown Policies And Purchases In Muriwhenua,
1840-1850°, 6 March 1992

Fo B Rigby, ‘A Question of Extinguishment: Crown Purchases in Muriwhenua, 1850~
1865, 14 April 1992

F10 C Geiringer, ‘Historical Background to the Muriwhenua Land Claim, 1865-1950’,
27 April 1692
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F11 M Alemann, ‘Muriwhenua Land Claim: Pre-Treaty Transactions’
Fi2 M Mutu, “Toku Whenua or Land Sale?’, 24 Apnil 1992

Fi3 Dame } Metge, ‘Cross-Cultural Communication and Land Transfer in Western
Muriwhenua, 183240

F14 D Ammstrong, Crown purchase documents originally presented to the Te Roroa
Tribunal (Wai 38)

F15 LR V Tonk, “The First New Zealand Land Commission, 1840-1845", MA thesis

FI6 R Boast, *Surplus Lands: Policy-making and Practice in the Nineteenth Century’,
June 1992

Fr7 P Wyatt, “The ‘Sale’ of L.and in Muriwhenua: A Historical Report on Pre-1840
Land Transactions’, 16 June 1992

Fi8 J Williams, ‘Issues and Particulars of Claim . . . Arising prior to 1865°, 29 June 1992

FI9 Professor A Salmond, ‘Treaty Transactions: Waitangi, Mangungu and Kaitaia,
1840°

F20 C Geiringer, supporting documents to document Fi0, 4 vols

F21 L Head, Maori understanding of land transactions in the Mangonui-Muritoki area
during 186165

F22 } Williams, opening submissions relating to pre-Treaty transactions, 9 November
1992

F23 R Edwards, submission on pre-Treaty transactions

F24 ] Thomas, submission on pre-Treaty transactions

F25 The Reverend M Marsden, submission on pre-Treaty transactions
F26 H Snowden, submission on pre-Treaty transactions

F27 M Matiu, submission on pre-Treaty transactions

F28 R S Gregory, submission on pre-Treaty transactions

F20 W and M Parsone, submission on pre-Treaty transaction

F30 Te Paraha Neho, submission on pre-Treaty transaction
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31 R R Romana, submission on pre-Treaty transaction
r32 I Neho, submission on pre-Treaty transaction
F33 T Sylva, submission on pre-Treaty transaction

¢ To end of seventh hearing

G1 M Nepia, ‘Mariwhenua Surplus Lands Commissions of Inguiry in the Twentieth
Century’, October 1992

G2 B Rigby, summary of document F8
63 B Rigby, summary of document 59

G4 Michael Belgrave, “The Recognition of Abonginal Tenure in New Zealand, 1840~
1860’

G5 L L Head, supplementary evidence, ‘An Analysis of Linguistic Issues Raised in
Margaret Muta (1992) Tuka Whenua or Land Sale? and Joan Metge (1992} Cross-
Cultaral Communication and Land Transfer in Western Muriwhenua, 1832-1840’

G6 Chief Judge E T J Durte, questions to Lyndsay Head

G7 R Boast, supplementary evidence on surplus lands

G8 M Nepia, supplementary evidence on surplus lands

G9 Surplus Land Commission, map of surplus land areas where Maoris have an equity,
north Auckland land district

GI0 Sir Vincent Meredith, ‘A Long Brief’, pp 206213

B To end of eighth hearing

(Documents HI to H5 incorperated from Wai 116 record of docaments)
H1 Peter Pangari, ‘Chronology of Events Affecting Taemaro Land, 1840~1863°

H2 B Rigby, “The Mangonui Area and the Taemaro Claim’, 25 July 1990 (also doc A2I)
H3 P Pangari, further report of claimants, 28 June 1991

H4 T Walzl, ‘Report on the Historical Issues Relating to Taemaro Mediation, circa
1830-1925" (also doc £2)

H5 Pangari, submission at Waimahana
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HO A Kerr ‘Questions ... for Lyndsay Head in Respect of Wai 45 Document G5°,
15 February 1993

H7 C Geiringer, ‘Subsequent Maori Protest Arising from the Crown Land Purchases in
Muriwhenua, 1850~1865", 20 April 1993

H8 M Alemann, ‘Mangonui, Native Reserves and Opouturi’, April 1993

H9 P Wyatt, ‘Crown Purchases in Muriwhenua, 1850—1865", April 1993

HIo M Muty, ‘Muriwhepua: Crown Alliances as Described in the Maori language
Documents Relating to Crown Land Purchases In Muriwhenua in the Period from
184018657, 27 Apri 1993

H11 J Williams and G Powell, ‘Further Questions . . . for Lyndsay Head . .

HI12 Unallocated

H13 ] Williams and G Powell, ‘Opening Submissions . . . Relating to Crown Purchases
between 1850 and 1865°, 10 May 1693

H14 } Williams and G Powell, ‘Memorandum . . . Regarding Proposed Lease of Te Paki
Farm Park . . .’, 7 May 1993

H15 L Head, response to Crown questions, 6 May 1993

H16 L. Head response to claimant questions, 7 May 1993

H17 Plan ML3184, Takahue no z block

H18 R Hawk, opening submissions on Taemaro claim, 13 May 1993

HI19 Pangari submission on Taemaro claim with supporting documents
H20 Te Runanga O Whaingaroa, support of Taemaro claim, 11 May 1993
H21 Whangaroa Maori Executive, support of Taemaro claim, ¥ 1 May 1693
H22 ] Williams, G Powell, submissions re Te Paki Farm Park, May 1993
H23 The Honourable Matiu Rata, submission re Te Paki Farm Park

H24 J Williams, G Powell, supporting documents re Te Paki Farm

H25 A Kerr, Crown submissions re Te Paki Farm Park, 13 May 1993
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t To end of ninth hearing

11 A Kerr Crown, opening submissions re historical evidence and issues, 5 July 1993
12 D Loveridge, ‘The New Zealand Land Claims Act of 1840°, 18 June 1993

13 F Sinclair, ‘Issues Arnsing from Pre-Treaty Land Transactions’ {with supporting
documents)

14 D Armstrong, "The Land Claims Commission. Practice and Procedure, 18401845’
(with supporting documents)

15 Evidence of David Ammstrong, ‘The Taylor Purchase’ (with forther supporting
documents; in addition to doc FI)

16 Chief Judge E T Durie, “Tribunal’s Tentative Statement of Issues’, & July 1993

J To end of tenth hearing

11 A Kerm, opening submissions Te surplus lands and pre-1865 Crown purchases,
13 September 1993

12 D Armstrong and B Stirling, ‘Surplus Lands. Policy and Practice: 1840-1950” (with
supporting documents)

53 D Armstrong, ‘The Most Healing Measure: Crown Actions in Respect of Orunu/
Mangonui, 1840-1843’

14 F Sinclair and A Gould, ‘Crown Purchases in Muriwhenua to 1865’ (with supporting
documents)

15 M Alemann, ‘A Comment on the Reserves in Muriwhenua’, 7 June 1993
16 B Easton, ‘Towards an Iwi Development Plan for the Muriwhenua’, 22 June 1993

17 L Head, ‘An Analysis of Issues in the Report of Dr M Mutu on Crown Purchases in
Muriwhenua, 1840-1865’

K To end of eleventh hearing

KI Dame J Metge, ‘Comments on Issues Arsing from Pre-Treaty Land Transactions
..., 10 October 1993

k2 Haehae Greaves’s submission (as recorded by M Mutu)

X3 M Mutu, response to L. F Head (doc 17), 11 October 1993
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L To end of twelfth hearing

L1 Professor A Chowning, ‘Notes on Questions of Misunderstanding between
Indigenous L.and-Owners and Would-Be Foreign Purchasers’, 15 November 1693

L2 W Bauer, ‘Tuku Whenua: Some Linguistic Issues’
L3 F Watson, south Auckland ‘Old Land Claim Deeds’, September 1993
L4 A Parsonson, ‘Land and Conflict in Taranaki, 1839-59°, pp 1-66, November 1991

L5 C Geinnger and P Wyatt, ‘Issues Arnising from the Evidence . . . Relating to Crown
Purchases in Muriwhenua, 1856-1865°

16 P Wyatt, ‘Issues Arsing from the Evidence . .. in Reference to Pre-Treaty Land
Transactions’
(a} B Drury, chart of Rangaounou or Awanui River, 1852 (appendix 2 in report)

L7 Professor W Oliver, ‘“The Crown and Muriwhenua Lands: An Overview’

L8 J Koning and Professor W Oliver, ‘Economic Decline and Social Deprivation in
Muriwhenua, 18801940

g R Boast, ‘In Re Ninety Mile Beach Revisited: The Native Land Court and the
Foreshore in New Zealand Legal History’, Victoria University of Wellington Law

Review

Lo J Williams, opening remarks re Crown memoranda and historical evidence,
21 March 1994

M To end of thirteenth hearing

M1 R Hawk, closing submissions on Taemaro claim, 22 March 1694

M2 Documents in support of Taemaro claim, 22 March 1964

m3 S Jones, submission, ‘He Whakaaringa mo te Tuku Whenuoa’, 20 March 1994
M4 M Alemann, ‘Munwhenua Land Tenure’

M To end of fourteenth hearing

No documents filed

N To end of fifteenth hearing

N1 Muriwhenua claimants’ closing submissions, vois 1, 2
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N2 Muriwhenua claimant counsel’s concluding remarks
0 To end of sixteenth hearing
ot Crown’s closing submissions (with appended documents)

02 Professor Bradford W Morse (with the assistance of Rosemary Irwin), ‘Treaties,
Deeds and Surrenders: An Analysis of Canadian and American Law’

03 Taemaro claimants, Final reply, 22 September 1994

P Received subsequent to closure

PI Brian Easton, ‘A Data Base of Iwi’, 15 May 1995 (Wai 116, doc A7, Wai 128, doc
AZ)

p2 Tribunal member Dr E Stokes, ‘Muriwhenua: Review of the Evidence’, May 1996
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