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proven so by the rapid increase in revelations from country after country in other

parts of the world.

Between 1970 and 2021, there have been 105 inquiries into some aspect of sexual
abuse in the Catholic Church. The earliest was a report of an investigation into
reformatory and industrial schools by the government of the Republic of Ireland (also
known as the Kennedy Report), published in 1970. The most recent was the Final
Report of the Commission of Investigation into Mother and Baby Homes by the Irish

Government, published January 12, 2021.%

Two of the early reports were not about sexual abuse as such but about the sexual
maturity, or lack thereof, of Catholic priests. The first was by Drs. Conrad Baars and
Anna Terruwe. It was first presented to the world Synod of Bishops in 1971 and later
that same year to the United States Conference of Catholic Bishops at their annual

meeting.

In 1972, Drs. Eugene Kennedy and Victor Heckler published The Catholic Priest in the
United States: Psychological Investigations.® This was the report of a study which
they had conducted at the request of the U.S. bishops. The bishops in general

rejected the conclusions and therefore did not act in any way on the report.

The breakdown of the remaining 103 reports is as follows:

(a)  Civil government mandated reports 59
(b)  Church-sponsored reports 17
(c)  Reports by agencies contracted by the Church 10
(d) Reports by independent sources 17

Available at https://www.gov.ie/en/publication/d4b3d-final-report-of-the-commission-of-
investigation-into-mother-and-baby-homes/

Eugene Kennedy and Victor Heckler, The Catholic Priest in the United States: Psychological
Investigations (Washington D.C.: National Conference of Catholic Bishops, 1972).
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In 1962, Pope John XXIII had the Congregation for the Holy Office issue a renewed

version of the rules issued in 1922.1° These norms remained in force until 2001.

In 1983, the revised Code of Canon Law was published. It repeated the canon that
named sexual abuse as a sin (canon 1395), and it also contained procedures to be
followed in the investigation and prosecution of a cleric accused of sexual abuse.

(canons 1717-1719)

In 2001, the Holy See issued a new set of procedural rules for certain crimes
considered to be extremely serious. One of these was sexual abuse of a minor by a
cleric. These norms replaced the ones from 1962 and were to be used as the primary
source of law for investigating reports of sexual abuse. They were to be supported
with the appropriate norms from the Code in matters of canonical procedure. In

2010, Pope Benedict XVl issued a new set of norms that replaced those of 2001.

The canon law to be applied depended on when the abuse took place. The 1962
norms, also called Crimen Sollicitationis, were to be used for cases that were reported
between 1962 and 2001. After 2001, the new norms were to be used until replaced

in turn by the 2010 norms.

Canon law process

1 Crime and penalty (canon 2359 & canon 1395)

Sexual abuse of a minor is a canonical crime and is listed as such in the Code of Canon
Law. The Code specifies certain penalties that are applicable, the most severe of
which is dismissal from the clerical state — commonly known as laicization.

Laicization can come about in three ways:

(a) Bythe pope’s decree if a priest voluntarily wishes to be laicized.

10 Instruction of the Supreme Sacred Congregation of the Holy Office addressed to all Patriarchs,

Archbishops, Bishops and other local ordinaries “also of the Oriental Rite”: Instruction on the
Manner of Proceeding in Causes involving the Crime of Solicitation. 16 March 1962.
http://www.vatican.va/resources/resources crimen-sollicitationis-1962 en.html
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(b)  Bythe pope’s decree even if the cleric opposes being laicized.

(c) Imposition as a penalty by a church tribunal or court if it is applicable for the

crime for which the cleric is convicted.

A deacon, priest, bishop or cardinal who is laicized can no longer function as one in
Holy Orders (see paragraph 141, below). He cannot celebrate Mass or any
sacraments or present himself as a minister of the Church. In essence, laicization
means the man can no longer function in any manner, way, shape or form as a sacred
minister, except in cases of danger of death when he is authorized to hear the

confession and to give last rites.

2. Co-operation in an offense (canon 2209 & canon 1329)

If anyone, but especially a cleric of any rank, is aware of a possible incident of sexual
abuse that he learns about directly, indirectly, from an anonymous informant or from
general knowledge, he is obliged to report this to the local bishop. If the alleged
culprit is a member of a religious institute, the local bishop is obligated to process the
case. If someone, but especially a cleric, knows of an offense and neglects to report

it, he can be charged with co-operation in the offense.

Many bishops said that they ignored anonymous reports or unsigned letters. This was
wrong. The canons that described the preliminary investigation to be carried out by
order of the bishop said that the report was to be investigated even if it came from

anonymous sources (canon 1717 & canon 1939).

On July 16, 2020, Pope Francis had a document issued known as a Vademecum.*!
This was not a new law but a kind of manual that explained how the present law was
to be applied. This document was very clear that anonymous reports and unsigned

letters were to be investigated.

11 Congregation for the Doctrine of the Faith, Vademecum: On certain points of procedure in treating

cases of sexual abuse of minors committed by clerics. 16 July 2020.
http://www.vatican.va/roman_curia/congregations/cfaith/documents/rc con cfaith doc 20200

716 vademecum-casi-abuso en.html
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3. Investigations

Once the bishop receives a report, he is obligated to obey any civil reporting laws that
exist in the secular jurisdiction where the alleged act took place.*® He is then obliged
(this is mandatory and not optional) to conduct what the Code calls the “preliminary
investigation”. This investigation examines the report itself to make sure it has at
least a semblance of credibility. It also looks at the viability of the available proofs
(canon 1939 & canon 1717). This investigation is also required under the current

norms issued in 2010.

The report of the investigation, which must always be recorded in writing, is then
given to the bishop. Prior to 2001, he decided if the case should be investigated
further or be submitted for further canonical processing. If the allegation involved
the possible sexual abuse of a minor, the only option was a full tribunal process
conducted on the diocesan level. (The other possible option is what is called the
“Administrative Process” wherein the bishop can base his decision on the evidence
gathered. The accused is allowed to have a canon lawyer as his defense attorney. In
cases of sexual abuse of minors, this alternative is not applicable because among the
possible penalties under the 1917 Code was permanent suspension or deposition and
a bishop cannot impose permanent penalties of this type. The same is true with the
1983 Code and the 2010 norms. Under the present canon law, the ultimate penalty is
even more severe than that of the 1917 Code: dismissal from the clerical state and
from whatever order the man holds (deacon, priest, bishop). Contrary to what some
bishops have erroneously claimed, there is no “pastoral” alternative approach if the
allegation is sexual abuse of a minor. There is such a thing as a pastoral alternative,

but it is not applicable in this type of case.)

Before 2001, the bishop had the option to conduct a trial in the diocese or he could
refer the case to the Congregation for the Doctrine of the Faith (CDF, the Vatican

department that deals with sexual abuse of minors by clerics), either for assistance

12 Apostolic Letter issued Motu Proprio by the Supreme Pontiff Francis, On the Protection of Minors

and Vulnerable Persons, 26 March 2019.
http://www.vatican.va/content/francesco/en/motu proprio/documents/papa-francesco-motu-

proprio-20190326 latutela-deiminori.html
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to review boards or victim assistance coordinators rather than initiating
face-to-face encounters, is another. One wonders if the fact that many of the
victims are now adults makes a difference. It is easy to forget that these men

and women were vulnerable, defenseless children when they were abused.

109. |If there is a bottom line to describe the common response of the hierarchy, it is the
shocking absence of authentic, compassionate pastoral concern, not only for the
victims themselves but for their families, friends and indeed the entire church

community.

110. The sexual abuse we are speaking about is, in the opinion of one noted American
psychologist, the most painful and destructive type, even more so than incest.** This
is because the victims are abused by a priest or religious whom they have been taught
takes the place of God. For many, this is conflated to the belief that it is God who is
inflicting the violence on them. Thus, the spiritual damage cannot be adequately

described or evaluated.

111. Yet among the many pronouncements of church officials, there is an almost complete
absence of reference to the spiritual damage. Bishops and religious superiors all too
often believe that the need for healing is for the realm of mental health professionals.
From my experience with victims over the last 36 years, | can attest that hardly any
victims ever experienced from any church official a recognition of the spiritual
damage inflicted, or any idea as to how to either evaluate the extent of that damage
or begin a healing process. Pope Benedict XVI, in his letter to the people of Ireland,
suggested that healing would come from a return to the institutional Church and to
sacramental practices in particular.’® Such suggestions completely fail to
comprehend the nature of the damage done to victims by clergy within the context of
the institutional Church. For many, a return to the institutional Church only deepens

the wounds. Those who advocate healing through the institutional channels need to

14 “Church in Crisis: Interview of Dr. Leslie Lothstein by Katherine DiGiulio, ‘Crossroads Magazine'”,
June 17, 2002 television interview, in National Catholic Reporter, August 9, 2002.
http://www.natcath.org/NCR Online/archives/081602/lothstein.htm

15 Ppastoral Letter of the Holy Father Pope Benedict XVI to the Catholics of Ireland, 19 March 2010.
http://www.vatican.va/content/benedict-xvi/en/letters/2010/documents/hf ben-

xvi let 20100319 church-ireland.html

40
























WITNO0360001-0048

136. The nature of the Church as an earthly society was described by Pope Pius X in an

encyclical written in 1906 but which is still valid:*

“[T]he church is essentially an unequal society, that is, a society comprising two
categories of persons, the Pastors and the flock ... So distinct are these categories
that with the pastoral body only rests the necessary right and authority for
promoting the end of society and directing all its members towards that end; the
one duty of the multitude is to allow themselves to be led, and, like a docile flock,

to follow the Pastors.”

137. Vatican Council Il initiated wide-ranging reforms on just about every level of the
Church, including attempts to move away from the monarchical and triumphalist
manner of church government and culture. These attempts were successful on some
superficial levels. Nonetheless, in 2021 the Church remains a hierarchical entity with
a stratified society. As noted above, over a billion people are ruled by the 3040
bishops in positions of authority, none of whom is married and presumably none of

whom has ever experienced not just being a biological father, but true parenthood.

138. The Catholic clergy are, for the most part, obligated by choice to total celibacy. There
are official exceptions: priests of the Eastern or Oriental rites and the very small
number of former Anglican priests and Protestant ministers, most of whom are
married, who have been allowed to be re-ordained as Catholic priests and function in

the Church as married priests.

139. To sum up: the Catholic Church is a political structure that is hierarchical in name and
monarchical in practice. The bishops are believed to be the spiritual successors of the
12 apostles and therefore are essential to the political structure of the Church. They
are, in a very real sense, the pillars upon which the Church stands. All bishops are
appointed personally by the pope. Only the pope can appoint a bishop, transfer a

bishop, or permit a bishop to retire — and only the pope can remove a bishop.

7 Vehementer Nos: Encyclical of Pope Pius X on the French Law of Separation, February 11, 1906.
http://www.vatican.va/content/pius-x/en/encyclicals/documents/hf p-
x enc 11021906 vehementer-nos.html
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(b)  Second Epistle to Timothy, 4.

()  Council of Trent (1545-1563), Session XXII, Cap. 1, Session XXV, Cap.1.

(d)  Pope Pius X, Exhortation to the Clergy, August 4, 1908.

(e)  Pope Pius XI, Encyclical on the Priesthood, February 8, 1936.

(f) Pope Pius XlI, Apostolic Exhortation, Menti Nostrae, September 23, 1950.

(g) Pope John Paul Il, Apostolic Exhortation, Pastores dabo vobis, March 25, 1992.

3. Accountability of bishops

As explained above, the power of the pope is absolute, and the power of bishops is
close to absolute in their own dioceses. Bishops are answerable only to the pope, not
to the papal ambassador, the regional archbishop or anyone else. Any real

accountability demanded of bishops depends solely on the pope.

The bishops in the U.S. have claimed that they would hold one another accountable
by virtue of the concept of fraternal correction.?® This was a meaningless claim from

the beginning and has proven to be such with the passage of time.

Although canon law has provided a process of accountability for the hierarchy, in
practice it is — and has been — highly ineffective. In practice, there is more
accountability for priests as they are answerable to their bishop or their major
religious superior. In the matter of sexual abuse, this level of accountability has

traditionally been very ineffective, however.

19 Editorial, “Fraternal Correction”, America: The Jesuit Review of Faith and Culture, March 15, 2004,
https://www.americamagazine.org/issue/477/editorial/fraternal-correction
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4. Vos Estis Lux Mundi

179. On May 7, 2019, Pope Francis issued an apostolic letter called Vos Estis Lux Mundi
(You are the Light of the World).?° This letter addressed the issue of sexual abuse by
clergy and the responsibility of the bishops to safeguard minors. The pope added two
important norms to the existing canonical regulations dealing with sexual abuse. The
first included the production, possession, distribution or exhibition of child
pornography as a canonical crime and this included the enticement or recruitment of
minors or adults to participate in pornographic exhibitions. The second sanctioned
any conduct by prelates of any rank (e.g., bishops, archbishops, cardinals) who
interfered with or attempted to avoid civil or canonical investigations of any kind into
accusations of sexual abuse by a cleric. The letter also included specific protections
against any form of retribution for anyone who submitted a report of abuse, and it

removed any obligation of secrecy regarding such reports.

180. The second part of the letter provided some concrete provisions concerning bishops,
which were not merely exhortative but imposed real action. A report of sexual abuse
allegedly committed by a bishop (or more senior prelates)is to be transmitted to the
Holy See and to the archbishop of the ecclesiastical province where the accused

prelate lives.

181. The archbishop is then to request a mandate from the Holy See to carry out an
investigation. (In the Code, such investigations could only be carried out at the
express direction of the pope.) After the archbishop completes the investigation, he
is to submit the results along with his opinion (called a Votum) to the Holy See. The
final decision and the imposition of any penalty is the responsibility of the Holy See,
which in practice means the congregation that is competent depending on the
identity of the bishop (for most bishops it would be the Congregation for Bishops).

The pope then would have to approve the final decision and any penalty. The

20 Apostolic Letter issued Motu Proprio by the Supreme Pontiff Francis, Vos Estis Lux Mundi, May 7,
2019. http://www.vatican.va/content/francesco/en/motu proprio/documents/papa-francesco-
motu-proprio-20190507 vos-estis-lux-mundi.html

Priests who have been consecrated as bishops or who have been appointed to a higher position of
authority but are not bishops are known as “prelates”.

21
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somewhat complicated by the sacramental theologians’ claim that the actual moment
when the man becomes a priest is the moment when he kneels before the bishop,
who then puts his hands on the head of the man. The “imposition of hands”, as it is
called, is the key moment. This theology, which is based on the theory that a man is
“ontologically changed” at ordination and, as John Paul Il often said, is “configured to
Christ”, has led to the popular but inaccurate belief that the priest is some sort of

being who is between God and humans and therefore is treated as if he were such.

189. Catholics are taught from the time they first are exposed to Catholic culture as
children that priests represent Christ.”® Consequently, priests are to be accorded the
highest respect and are to be believed and obeyed without qualification or question.
Nearly all victims of clergy sexual abuse were raised in very devout families in which
the parents reinforced the beliefs about the priesthood and priests and looked on
priests with a mixture of awe and fear. The common belief was that if one insulted,
gossiped about, or harmed a priest in any way, that person would be severely
punished by God in the next life and probably in this life as well. This belief is still very
much alive among especially devout Catholics. Steeped in this traditional teaching
about the priesthood, with its mix of official theology and popular cultural conflation,
victims commonly described their reaction at the time of both the seduction process
and the abuse itself as being paralyzed with a combination of shock, disbelief, and

fear.

190. Though it is hardly intentional, the institutional Church predisposes victims to abuse
by means of the teaching and cultural image of the Catholic priest. This image, and
the accompanying fear of doing anything to offend a priest, profoundly influences
victims so that they are unwilling — or, more often, emotionally unable — to report.
The official theology of the priesthood, that the priest is “another Christ” and is
“configured to Christ” is enmeshed with a legacy of “folk theology” that is both
initiated and encouraged by clergy and laity alike. It influences those parents who are
unable or unwilling to believe their children. It influences the Catholic community

when it refuses to support victims. It influences civil officials such as judges or law

3 See, for example: Catechism of the Catholic Church, n. 1581.
https://www.vatican.va/archive/ccc css/archive/catechism/p2s2c3a6.htm
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225. The matter of pontifical secrecy has caused a significant amount of discussion over
the past 20 years. A number of church sources maintained that bishops were
forbidden to report a case because, according to the law in Crimen Sollicitationis and
the newer legislation from 2001 and 2010, cases of this nature were covered by the
pontifical secret and to violate this would result in automatic excommunication. This
assertion is true — however the pontifical secret does not apply until a case has been
formally opened. Prior to 2003 or 2004, when much more attention was being given
to the canon law procedures, the vast majority of bishops never even initiated a
canonical case against an accused cleric, so the imposition of the pontifical secret was
a non-issue. In fact, a number of bishops had no idea that such cases were covered
by the pontifical secret. This information comes from the responses of bishops in civil
court proceedings or responses to questions from the secular media. The whole issue
became purely academic on December 17, 2019 when Pope Francis issued a decree
removing the pontifical secret from all accusations, investigations, trials and decisions
involving cases of sexual abuse of minors.? In the same decree, he also said that
pontifical secrecy of the confidentiality connected to any ecclesiastical office did not
apply to fulfilling reporting obligations or the disclosure of files as part of the civil law

discovery process.

226. Inretrospect, although a number of U.S. bishops said they did not follow the
canonical norms for investigation and prosecution of sexual crimes because they had
no familiarity with the process and had no canon lawyers trained in using the process,
they could have easily sought the assistance of the Canon Law Society of America
which could have provided the names of competent canon lawyers. The bishop of
Tucson, Arizona faced such problems when he finally realized that he had two very
serious serial predators among his priests. Rather than offer excuses, he brought in a
very competent canon lawyer, a priest of a religious community who was teaching
canon law at the time. He appointed this priest as presiding judge and appointed
other priests to serve as judges. In the course of both processes, the bishop and the

presiding judge faced serious interference from officials in the Vatican Curia. The

32 Rescriptum ex Audientia SS.MI: Rescriptum of the Holy Father Francis to promulgate the

Instruction On the Confidentiality of Legal Proceedings, 17.12.2019.
https://press.vatican.va/content/salastampa/en/bollettino/pubblico/2019/12/17/191217b.html
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most serious and outrageous was from the late Cardinal Dario Castrillén Hoyos who
was head of the Congregation for the Clergy at the time. He had the audacity to ask
the bishop to allow one of the accused priests to retire with full retirement benefits
and cancel the trial, knowing that the priest had been accused in multiple acts of

serious abuse against young boys.*

Another solution would have been for the bishops to instruct the canon lawyers in
their dioceses to acquaint themselves with the penal processes and prepare to use
them. Any priest with a doctorate in canon law would have studied the sections in

the Code on “Crimes and Penalties” and the section on procedures.

For many years, however, bishops simply transferred priests quietly but other than
that did nothing. Some were sent to receive treatment, but when treatment reports
strongly advised that certain priests be removed from ministry, some bishops either
ignored this advice or asked the therapy center to have the reports re-written without
mention of the dangers posed to children. Dr. Leslie Lothstein, a psychologist at the
Institute for Living in Hartford, Connecticut, publicly stated in 2002 that bishops
frequently ignored the doctors’ recommendations or asked that they be re-written.
Another complaint he made was that when bishops sent priests to him for treatment,
they often would not disclose the real reason, namely accusations of sexual abuse.
Instead, they would give other non-related reasons such as depression or substance

abuse.?*

Actually, bishops had several alternatives if a priest was reported to have abused a
child. Since sexual abuse is clearly a canonical crime, suspension, removal from a
ministry assignment, removal of faculties or reassignment to a position where there
were no children are possibilities. All are less than adequate in themselves. If a

bishop actually initiated a canonical process, he was justified in removing the accused

3 The four letters that illustrate Cardinal Castrillon Hoyos’ attempt to interfere with the process
date from 1996 and 1997. Because of their importance, they are included as Appendices 4 to 7 of
this submission.

34 E, Rich and E. Hamilton, “Hartford Institute of Living Doctors Say the Church Used Them to Keep
Abusive Priests on the Job”, The Hartford Courant, 24 March 2002. https://www.courant.com/hc-
egan-0324-story.html
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school prior to becoming a bishop. Although John Paul Il accepted his resignation, he

continued to support him.

Pope Benedict XVI was much more proactive regarding accused bishops. Not long
after he was elected, he ordered Marcial Maciel Degollado, the priest-founder of the
Legion of Christ, to lead a life of solitude and prayer. Maciel, though not a bishop,
had been the subject of worldwide publicity for sexually abusing seminarians. He had

been protected by Pope John Paul Il.

Pope Benedict XVI was also the first pope in two centuries to laicize a bishop. He
laicized the former bishop of Antigonish, Nova Scotia, for possession of child
pornography,*! and he laicized Fernando Lugo, former president of Paraguay,

reportedly for sexual abuse of minor girls.*

2. Apostolic letter As a Loving Mother, 2016

On June 4, 2016 Pope Francis issued an apostolic letter, As a Loving Mother.** The
subject of this letter is the accountability of bishops. In sum, it says that bishops can
be removed or forced to resign for negligence in office that caused grave harm to
others. In other words, bishops can be removed for failure to act appropriately and
allowing cleric-abusers to continue in ministry. The terms of the letter also apply to
superiors of religious orders of men. The document states that accusations and
proofs will be examined by the “competent Congregation of the Roman Curia”, which
would be either the CDF or the Congregation for Bishops in most cases. The
document is not clear on this point, nor does it provide any specific guidance on
conducting an investigation at the diocesan level. The competent congregation
examines the proofs and makes a decision on culpability and penalty. The pope must

approve the final decision and penalty.

41 See: “Statement on the Laicisation of Raymond Lahey”, by the Archbishop of St John’s.
https://rcsj.org/wp-content/uploads/2017/09/Laicization-of-Raymond-Lahey.pdf

42 The Vatican did not reveal any details about his laicization, but several news reports claim he had
at least two and possibly more children and one was by a young woman who was 16 at the time.
Cf. UPI, 23 April 2009, Sydney Morning Herald, 24 June 2009 and The Guardian, 14 April 2009.

4 Apostolic Letter issued Motu Proprio by the Supreme Pontiff Francis, As a Loving Mother, 4 June
2016. http://www.vatican.va/content/francesco/en/apost letters/documents/papa-
francesco lettera-ap 20160604 come-una-madre-amorevole.html
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252. The primary value of this apostolic letter is that it gave official papal recognition of
the fact that bishops, through their negligence, had caused harm to others. Although
a relatively small number of bishops have been accused of abuse themselves, most
abuse committed by bishops was and is, in a sense, indirect in that their negligent

actions and cover-up of accused clerics enabled further abuse.

253. Prior to the USCCB meeting in Dallas, 2002, at which the sole topic was to be sexual
abuse by clerics, the The Dallas Morning News published a special issue the day the
meeting started. It reported an in-depth investigation carried out by the newspaper
that listed the U.S. bishops who had been confirmed to have been negligent, which
amounted to about two-thirds of the total number of diocesan bishops. There was no
known discussion about this at the meeting and although the media gave the issue
wide coverage, nothing happened on the part of the bishops or the Holy See in regard
to bishops who had intentionally ignored the mandated preliminary investigation and

protected accused clerics. Most of the meeting sessions were closed to outsiders.

3. Apostolic letter Vos Estis Lux Mundi, 2019

254. As noted above (see paragraph 179), on May 7, 2019 Pope Francis issued another
apostolic letter, Vos Estis Lux Mundi.** This document provided more concrete detail
for reporting sexual abuse by clerics, bishops or superiors of religious orders. The

main points were as follows:

(@)  Every diocese must have a public, stable and easily accessible system of
submitting reports of sexual abuse within one year from the date of the

document’s publication, which will be June 1, 2020.

(b)  Presuming a report will find its way to a bishop, the bishop is to send the report
to the bishop of the place where the acts took place and to the bishop or major

superior of the accused person (if other than the bishop himself).

4 Apostolic Letter issued Motu Proprio by the Supreme Pontiff Francis, Vos Estis Lux Mundi, 7 May
2019. http://www.vatican.va/content/francesco/en/motu proprio/documents/papa-francesco-
motu-proprio-20190507 vos-estis-lux-mundi.html
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