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in the inquiry apart from any interest in common with the public, be
entitled to appear and be heard at the inquiry as if he had been cited as
a party to the inquiry. | refer to page 4 of the Niuean Boy Inquiry
([ACD0003056]).

39. The Magistrate would not include the issue of Electric Shock Treatment being
used as a form of punishment and behavioural control of the children, given the
narrow boundaries he set for the Inquiry. This meant the alleged perpetrators
were never taken to task on these allegations. In his findings, the Magistrate
stated;

(a) These groups [the New Zealand Psychological Society and CCHR] were
interested in a wider consideration of electro-convulsive therapy than the
present terms of reference required. | accepted that they may have a
useful contribution to make on the question whether this treatment
should have been given in the circumstances of this case, but | declined
to consider electro-convulsive therapy in general, with a view to reporting
on it as a form of treatment, and suggesting whether any further
safeguards ought to be established in relation to it. In recognising the
standing of the two groups concerned | accepted that the terms of
reference required me to consider whether the treatment given to this
boy fell within the ambit of accepted medical practice in psychiatric
hospitals in New Zealand. That seemed a legitimate factor in assessing
the authority for his treatment. | refer to page 5 of the Niuean Boy Inquiry
report ((ACD0003056])
40.Members of CCHR who were present at the proceedings took extensive notes
and some of the following information is based on those notes as well as the
published Inquiry report. We understand the original transcripts of the Inquiry
cannot be found.
41.Part of our submission to the Inquiry included the fact that a number of children
had spoken to members of CCHR when they toured the Unit disclosing to us:
(a) During the tour of the Children’s Section the group spoke freely with
the boys who were around the ages of 10 to 15 years. Upon my
assurance that | was there to help them and to improve their

conditions, they overcame their initial suspicions and hostility. Upon me
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Superintendent of the Hospital, Dr Pugmire, wanted the boy to be in Social
Welfare care.

50.Both Dr Pugmire and Dr Leeks considered that if the boy was a Ward of the
State, that they could treat him without any further consent. | refer to page 11 of
the Niuean Boy Inquiry ((ACD0003056]).

(a) [Dr Leeks] understood that the boy was a State ward, and that the
Department of Social Welfare cleared the way for admission and
treatment. | refer to page 15 of the Niuean Boy Inquiry
([ACD0003056]).

51.But this in fact did not make the incarceration and treatment of the boy in a
psychiatric hospital legal as the boy was not under the Mental Health Act.

52.So the issue of consent was navigated around by Judge Mitchell with the result
that no one would be accountable for the boy’s false incarceration and illegal
treatment, which might otherwise be seen as assault. The judge then made a
series of assumptions in his report that essentially dismissed consent as an
issue:

(a) There was some evidence that the father and Mr Skuse [of Social
Welfare] signed papers about this time, which might have constituted
consent to admission or to treatment. Nothing of this nature could be
found and on the evidence; it is improbable that anything was signed
consenting to admission or treatment. Lake Alice does not use written
consent forms, on the basis that people will often say later that they did
not understand what they signed. | refer to page 14 of the Magistrate’s
Inquiry ((ACD0003056]).

(b) The problem is whether there was authority for the administration of
ECT. Certainly no one discussed this with the family before the boy
was admitted, or during this period in the hospital in November and
December, as there is no express authority from a parent or guardian.
It is clear also that no one discussed ECT with officers of the Social
Welfare Department. | refer to page 15 of the Niuean Boy Inquiry
([ACD0003056]).

(c) In [Dr Becroft's] sincere professional judgment she arranged the boy's
admission to Lake Alice Hospital for treatment without discussing the

treatment in detail either with the Social Welfare officers or with the
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65. Today that number averages around 3000 treatments a year which in 2017
constituted 265 people who received ECT. | refer to page 78 of the Mental Health
and Addiction Services Annual Report 2017 ([WITN0483005]). With the
commensurate population growth since 1977, that is a vast drop in use and even
more reason to discontinue ECT and relegate it to the past along with the other
barbaric treatments of deep sleep, lobotomies, insulin shock and ice baths.

66. Magistrate Mitchell and his team ran the Inquiry with good control and quiet
efficiency. The Magistrate was granting the right to be heard, in a fair-minded
manner. All who participated respected this and responded similarly.

67.Unfortunately, the vital aspects of treatment and punishment became confused in
midst of psychiatric opinion and obfuscation. The serious issue of electric shock
treatment being used as punishment, and not for treatment, was set aside. Along
with this was the issue of serious pain inflicted on the children by the use of
shocks and injections of painful drugs. There was enough information, even then,
to confirm that treatments were being used as a painful means of persuasion to
get into line.

68. The injustice of this Inquiry was that there appeared enough information and
evidence of a contentious nature to warrant further examination of the
harmfulness and pain caused by Electric Shock Treatment complained of in this
Inquiry. Furthermore, CCHR believed there should have been a recommendation
for a wider investigation into Electric Shock Treatment use in New Zealand,
especially where there were allegations of it used as punishment and without

consent, on children.

Inquiry by the Ombudsman, Sir Guy Powles.
69.In 1977, the Ombudsman Sir Guy Powles conducted his own Inquiry following a

complaint from the parents of a child who had been admitted into Lake Alice

[CRL0099908]). His investigation went a lot further and looked into the issues of
the detention and treatment of the boy and, once again, the lack of his and his
parents’ consent to treatment.

70.Compared with the Magistrate’s Inquiry, the Ombudsman was much more critical

of the boy’s detention and treatment with ECT. Sir Guy Powles clarified the issue
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(a) There can of course, be little doubt that medical treatment
constitutes an assault upon the patient unless the patient
consented to the treatment.

He concluded:

(b) It is the writer’s conclusion that the consent necessary to condone
medical treatment of a child must be given by the child if the
child’s consent is informed. If the child by reason of his immaturity
is incapable of giving informed consent, then those persons
specified in s 25 (3) of the Guardianship Act 1968 may consent.
Where the child is capable of giving informed consent but refuses
consent then the medical treatment may not be given unless the
circumstances are such that s 61 of the Crimes Act 1961 applies.
[Crimes Act Section 61 Surgical operations: Everyone is protected
from criminal responsibility for performing with reasonable care
and skill any surgical operation upon any person for his or her
benefit, if the performance of the operation was reasonable,
having regard to the patient’s state at the time and to all the
circumstances of the case.]

([WITN0483011]). It is noted that The 1977 Amendment to the
Children’s and Young Persons Act included a clause requiring
consent before a child or young person can be given psychiatric
treatment. | refer to the Children and Young Persons Amendment
Act 1977 ([WITN0483012]).

84.The use of ECT nationwide dropped by close to 2000 shocks given per year
from 7027 in 1976 to 5169 in 1977.

85. All of this occurred at the same time that mental health was being made a
public issue by New Zealand’s 1977 Telethon, with the proceeds going to
the Mental Health Foundation.

86. The Auckland Medico-Legal Society 1978 publication contained a speech
given by its President, psychiatrist Dr R Culpan on the 2™ of May entitled
Human Rights in Psychiatry. In it he discusses how psychiatry is under
attack by the anti-psychiatry movement spearheaded by Thomas Szasz (co-
founder of CCHR) and
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Statement of Truth

This statement is true to the best of my knowledge and belief and was made by me knowing
that it may be used as evidence by the Royal Commission of Inquiry into Abuse in Care.

GRO-C

Signed Auckland

Bruce Gibson

Dated: 27 April 2021
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